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Background: 

On May 21, 2002, representatives of the University of Kentucky appeared before the Capital Projects and Bond Oversight Committee per the Committee's request to provide information and answer questions related to the renovation of the Cliff Hagan Baseball Stadium. As a result of the testimony given at the meeting, the Committee requested that a working group be formed to include representatives from several executive branch agencies. This report is in response to the Committee's request for the executive branch working group to 1) review the stadium renovation and other projects undertaken by the Wildcat Foundation and 2) conduct a general review of the processes that apply to construction projects undertaken by a foundation or other non-governmental entity on property owned by a public postsecondary institution or other state agency. 

History: 

Twenty years ago, in 1982, the General Assembly passed legislation which permits the governing boards of the postsecondary educational institutions to elect to perform in areas relating to the acquisition of funds, accounting, purchasing, capital construction and affiliated corporations. This election to "opt out" is effected by the institution's implementation of administrative regulations. See KRS 164A.560.  Universities may choose to opt out of all, some of or none of the disciplines above. 

While KRS 164A.630(2) states: 


Any other provisions of KRS Chapters 41, 42, 45, 56, 57 to the contrary notwithstanding, KRS 164A.555 to 164A.630 shall govern the financial management of higher education (financial management includes capital construction) with the exception of KRS 45.990 and 45A.990 having to do with penalties which shall be applicable to violations of KRS 164A.555 to 164A.630. 

The above statute necessarily has to be read in conjunction with KRS 164A.630(1),  which states: 


In carrying out the provisions of KRS 164A.555 to 164A.630 the governing boards shall be bound by the following statutes: 

(a) KRS 56.610 to 56.820 regarding relocation assistance and lease of property for state use, and 56.870 to 56.874 regarding legislative approval of state fiscal obligations. 

(b) The Kentucky Model Procurement Code as set forth in KRS Chapter 45A. 

(c) KRS Chapter 56 as it relates to the approval of revenue bond issues by the State Property and Buildings Commission, and the issuance of revenue bonds and bond anticipation notes. 

(d) KRS 45.550 to 45.640 regarding equal employment opportunity. 

In short, the result is that when a university opts out for a capital construction project they are bound by KRS 56, 45 and 45A for the procedural aspects. Moreover, KRS 164A.580 states that institutions that elect to manage capital construction projects are subject to the provisions of KRS 45.750 through 45.800.

All universities have elected to opt out for accounting, property management, and purchasing. The University of Kentucky (UK), University of Louisville (UL) and Murray State University (Murray) have elected to opt out for all capital construction projects. (See attachment 1)  While Eastern Kentucky University (EKU), Northern Kentucky University (NKU), Morehead State University (MSU) and Western Kentucky University (WKU) have not opted out for capital construction purposes, each have received delegated authority from the Finance and Administration Cabinet to perform their own capital construction projects which are less than four hundred thousand dollars ($400,000).  Any capital construction projects over $400,000 for these universities are to be procured and administered by the Finance and Administration Cabinet. 

Scope of Review

I. Wildcat Foundation 

The work group was asked to review the stadium renovation and other projects undertaken by the Wildcat Foundation, a nonaffiliated not-for-profit entity whose mission is to provide fund-raising support to the educational and athletic activities of the University of Kentucky. The work group requested information from the University of Kentucky and Wildcat Foundation by letter dated July 3, 2002. The workgroup asked for a listing of Wildcat Foundation projects that were undertaken on or after July 1, 2001 on property owned by UK which were $400,000 or more in cost. By letter dated July 11, 2002, Mr. Jack C. Blanton, Senior Vice President for Administration responded on behalf of UK and the Foundation indicating that the only project was the Cliff Hagan Baseball Stadium. Mr. Blanton also provided further information as requested by the work team including the date of the project, description, procurement process and the university's role. (See attachment 2.)  Mr. Blanton has also appeared before the Committee and testified on the project at its May 23, 2002 meeting. The work group recommends that if the Committee feels additional review into this project is necessary, a Legislative Research Commission workgroup or Committee would be a more appropriate body to continue this review. 

II. Guidelines for University Capital Construction Projects 

As a general statement, KRS 164A.560 in combination with KRS 164A.595

allow the election by a university to manage and administer capital construction projects.  UK, U of L and Murray State have made this election.  All of the universities and KCTCS have elected per KRS 164A.560 and KRS 164A.575 to administer the purchase and procurement of real property, contractual services, rentals, supplies, materials, equipment, printing and services.  This particular election is usually relevant to which entity, the university or the Finance and Administration Cabinet, procures the following capital projects defined in KRS 45.750: major items of equipment, capital information technology systems, real property and the furnishing and equipment component of construction projects.

By and large, the statutes and regulations which govern the capital construction process for the administration of projects by the Finance and Administration Cabinet still apply to UK, U of L and Murray State.  Only the entity handling the procurement, administration, reporting and management is different.

KRS 45.760, 45.770 and 45.780 outline the basic procedures for capital projects that are not included as line-item appropriations within the biennial appropriations act but authorized during the interim, and for increases in the appropriation (project scope) of capital projects.  These statutory provisions are applicable to all state agencies and universities.  The major difference for UK, U of L and Murray State has to do with whether certain actions are reported to the Capital Projects and Bond Oversight Committee by the Finance and Administration Cabinet or the university.

KRS 164.020(11)(a), enacted during the 1997 Special Session in the Postsecondary Improvement Act of 1997, provides that the Council on Postsecondary Education review and approve all capital construction projects covered by KRS 45.750(1)(f), including real property acquisitions, and regardless of the source of funding for projects or acquisitions.  If a capital project is to receive interim authorization, the Council on Postsecondary Education’s review and approval shall be obtained.

The preferred process sequence for all university projects that need interim authorization is:

· Review and approval for a new capital project by the Council on Postsecondary Education.

· Submission of request for project authorization to the Secretary of the Finance and Administration Cabinet per KRS 45.760(12) and (14) – “new project” or per KRS 45.780 “emergency project” – for universities that have not elected to manage capital construction projects.

· Submission of a request to increase the appropriation (project scope) of a capital project to the Secretary of the Finance and Administration Cabinet per KRS 45.770, for universities that have not elected to manage capital construction projects.

· Upon approval by the Secretary of the Finance and Administration Cabinet, the Secretary reports the actions to the Capital Projects and Bond Oversight Committee for prior review before new projects and appropriation increases are executed.

· For UK, U of L and Murray, reporting of a new project’s authorization to the Capital Projects and Bond Oversight Committee for review per KRS 45.760(12) and (14) – “new project” or KRS 45.780 – “emergency project” and KRS 45.770 - "project scope increase".

The work group was asked to set forth guidelines to address circumstances when a university or other non governmental entity undertakes a project on property owned by a public postsecondary institution or other state agency. The work group notes that the definition of "capital project" specifically states "regardless of the source of cash or other consideration", so whether the university is utilizing appropriated funds or utilizing funds from a foundation, gift or other source the process set forth above still applies. The provisions of the capital construction statutes, read in conjunction with the procurement statutes, contemplate services for capital construction projects on state owned property being procured by the Finance and Administration Cabinet or a university that has opted out. However, the work group notes that new public policy pursuits have been enacted that encourage public-private partnerships involving Kentucky’s postsecondary education institutions.  The most notable is the New Economy initiative, enacted by the 2000 General Assembly.  This effort targets a more active role by postsecondary education into entrepreneurial activity.  It also represents a broader view of the investment of the Commonwealth’s capital assets.  

III. Next Steps 

The provisions of Chapter 164A, 56, 45A, and 45 are to be read as a whole body of law governing the capital construction process. However, it is evident that the language in Chapter 164A, which has vastly remained unmodified for the last twenty years and the other chapters, which have routinely been modified over the years, are no longer cohesive in all aspects. One such example is the definition and interpretation of "property management" between Chapter 164A and Chapter 45. 

The Council on Postsecondary Education (Council) and the Finance and Administration Cabinet, realizing that there is confusion on some issues, hosted a Real Property Seminar in April of this year to educate the universities in the processes of real property acquisition, disposition and leasing. The Council also sent out a memo to public university foundations dated June 19, 2002 which again emphasized the importance of the universities following the process for capital construction improvements. 

Furthermore, during the completion of this study, the work group noted that, in the past, some capital projects have been completed on state property by private organizations. And there will continue to be opportunities for the institutions to further their goals and objectives by partnering with an outside entity financially. Most importantly, the work group recognizes that advance disclosure to the Committee, to the Council on Postsecondary Education and, where the university has not opted out, to the Secretary of the Finance and Administration Cabinet, of these transactions is imperative.

Further, investigation into the above issues is merited. To that end, the Council on Postsecondary Education invited staff to the Capital Projects and Bond Oversight Committee to attend its Budget officer's meeting on August 29, 2002. The purpose was to begin the dialogue among the Committee, CPE, the institutions and the Finance and Administration Cabinet on the issues that the universities see as difficulties to fulfilling their mission and mandates and a university workgroup was formed as a result of that meeting. The work group commends this commencement of dialogue to further explore the balancing of the oversight role of the Committee with the goals of the universities as they initiate capital construction projects.  
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