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Part I:  Measure Information

	Bill Request #:
	474


	Bill #:
	HB 80


	Bill Subject/Title:
	An Act relating to sentencing by jurors


	Sponsor:
	Representative Gerald Watkins


	Unit of Government:
	 
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted:
	local jailers


	Requirement:
	x
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	x
	Modifies Existing
	 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 80 would allow prosecutors in misdemeanor and some felony criminal cases to present specific additional evidence of a defendant’s prior criminal activity to a jury, no matter the nature of the prior criminal activity or how long ago it occurred.  Under current law, KRS 532.055 establishes a two-phase trial in felony cases only.  In phase one the jury determines the defendant’s guilt or innocence and, on conviction, in a separate, second phase the jury determines a sentence.  Evidence of prior convictions for misdemeanors and felonies may be presented to the jury in the felony sentencing phase.  Under current law there is no separate sentencing phase hearing for misdemeanors and the jury does not hear evidence of the misdemeanor defendant’s criminal history. 
HB 80, Section 1(2) creates a new section of KRS Chapter 532 establishing a separate sentencing phase for misdemeanors tried before a jury. It also establishes the evidence the prosecutor may present to the jury relevant to sentencing.  The evidence allowed is similar to that allowed in felony sentencing trials, and includes:

1. Defendant’s prior felony, misdemeanor, or violation convictions, including any moving traffic violation convictions committed after the defendant reached age 16 (this provision differs for felony sentencing, in which evidence of “violations,” including traffic convictions, is not currently allowed in felony sentencing hearings);
2. Felonies, misdemeanors, or violations that were pending when the charge before the jury was committed and for which the defendant was subsequently convicted;
3. The nature of prior offenses for which defendant was convicted;

4. Dates of commission, sentencing, and release for all prior offenses; and

5. Whether defendant is on probation, parole, or other form of legal release.
HB 80, Section 2 amends KRS 532.055 to add a new subsection that applies when a felony guilty verdict is a result of a combination of misdemeanor offenses which aggregate to a felony charge.
 In that case the bill allows the prosecutor to offer the following additional evidence to the jury in the sentencing phase:
1. Defendant’s prior violation convictions, including any moving traffic convictions committed after defendant reached age 16;

2. Felonies, misdemeanors, or violations that were pending when the charge before the jury was committed and for which the defendant was subsequently convicted.

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
HB 80 would have a minimal to moderate fiscal impact on local governments.
In calendar year 2014 there were 128,990 misdemeanor charges brought in Kentucky. Of that number 143 charges are known to have gone to a jury trial. HB 80 could result in more and longer jail sentences, either because a jury would hear evidence of a misdemeanant’s criminal and violation history, or because a prosecutor, knowing that under the bill evidence of a misdemeanant’s criminal and violation history could be presented to a sentencing jury, might insist on more onerous penalties, including more jail time, before the prosecutor would agree to settlement of charges without trial.  Under either scenario costs to local governments would increase.  Since it is not known how many additional days of incarceration the changes in HB 80 would cause, it is not possible to more precisely quantify the fiscal impact of HB 80 on local jurisdictions.  
Persons convicted of a Class A or Class B misdemeanor may be incarcerated for up to one year or up to 90 days, respectively, and are housed in one of Kentucky’s 78 full service jails or five life safety jails, at the expense of the county where the misdemeanant is housed.  While the expense of housing inmates varies by jail, each additional inmate increases facility costs by an estimated average of $31.34 per day. While the majority of misdemeanor defendants are granted bail, those who do not will also cost local jails an average of $31.34 per day. 

Similarly, the additional evidence allowed in a felony sentencing hearing by HB 80 could result in longer sentences for convicted felons.  Such longer sentences have the potential to increase local costs, and also have the potential to increase revenue. When a court denies bail to a Class C or Class D felony defendant, the local government is responsible for costs of incarcerating the defendant until disposition of the case.  Again, while the expense of housing varies by jail, each additional inmate increases facility costs by an estimated average of $31.34 per day.  Upon sentencing, a Class D felon is housed in one of Kentucky’s full service jails for the duration of his or her sentence. Class C felons are ineligible for placement in local jails until they are classified at the lowest custody level with 18 months or less to their minimum expiration date or parole eligibility date.  
The Department of Corrections pays local jails $31.34 per day to house a Class C or Class D felon.  Since the per diem pays for the estimated average cost of housing a Class C or Class D felon, the per diem may be less than, equal to, or greater than the actual housing cost. 
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� A prosecutor offered as an example that, when a defendant has been convicted of a 4th offense DUI, a Class D felony, under the amendment the prosecutor could offer evidence to the sentencing jury of the defendant’s prior convictions for issuing bad checks, shoplifting, speeding, etc.
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