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AN ACT relating to nonjudicial foreclosure. 

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 381A IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used in this chapter, unless the context requires otherwise:

(1)
"Beneficiary" means the holder of an instrument or document evidencing the obligations secured by the deed of trust excluding persons holding it as security for a different obligation;

(2)
"Borrower" means a person that is liable for all or part of an obligation secured by a deed of trust;

(3)
"Commercial loan" means a loan that is not made primarily for personal, family, or household purposes;

(4)
"Commercial real property" means any property that is not included in the definition of "residential real property;"

(5)
"Date of sale" means the calendar day on which the trustee may commence a trustee's sale of property secured by a deed of trust; 

(6)
"Deed of trust" means a deed conveying real property to a trustee, in trust, to secure the performance of an obligation of the grantor, known as the mortgagor, to the beneficiary, known as the mortgagee;

(7)
"Deficiency judgment" means an action brought by a creditor against a borrower or grantor to recover a deficiency owed on an indebtedness after a trustee's sale of owner-occupied residential real property;

(8)
"Grantor" means a person, or successors, who executes a deed of trust to encumber the person's interest in property as security for the performance of all or part of the borrower's obligations;

(9)
"Guarantor" means a person or  successors who is not a borrower and who guarantees through the execution of any enforceable written agreement other than a deed of trust, any portions of the obligations secured by a deed of trust;

(10)
"Owner-occupied" means property that is the principal residence of the borrower;

(11)
"Residential real property" means a dwelling as defined in the federal Truth in Lending Act, 15 U.S.C. sec. 1602(w);

(12)
"Senior beneficiary" means the beneficiary of a deed of trust that has priority over any other deeds of trust encumbering the same residential real property;

(13)
"Tenant-occupied property" means property consisting solely of residential real property that is the principal residence of a tenant subject to KRS Chapter 383;

(14)
"Trustee" means the person designated as the trustee in the deed of trust; and

(15)
"Trustee's sale" means a nonjudicial sale under a deed of trust undertaken pursuant to this chapter.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
(1)
A deed of trust shall be recorded in the county clerk’s office of the county in which the property was conveyed, or the greater part thereof is located. 

(2)
The county clerk shall record a deed of trust as a deed and shall record the name of the grantor as a mortgagor and the names of the trustee and beneficiary as grantee.

(3)
A deed of trust shall be filed in accordance with the provisions of KRS Chapter 382 regarding conveyances and encumbrances.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The following may act as a trustee of a deed of trust:

(a)
An attorney who is an active member of the Kentucky Bar Association at the time the attorney is named trustee;

(b)
An agency or instrumentality of the United States government; or

(c)
A financial institution as defined in KRS 286.2-100(1) that has a physical office located within the state.

(2)
Unless the trustee is an agency or instrumentality of the United States government, a trustee shall not act as both the trustee and beneficiary in a deed of trust.

(3)
The trustee shall have no fiduciary duty or fiduciary obligation to the grantor or other persons having an interest in the property subject to the deed of trust.

(4)
A trustee’s resignation shall not be considered effective until the recording of the notice of resignation in each county in which the deed of trust is recorded.

(5)
The beneficiary shall appoint a trustee or successor trustee upon the following occurances: 

(a)
A trustee is not appointed at the time of execution of the deed of trust;

(b)
The beneficiary’s unilateral decision to replace the trustee;

(c)
The trustee resigns; or

(d)
The trustee is unable to effectively oversee the deed of trust due to the incapacity, absence, disability, or death of the trustee. 

(6)
A trustee's appointment shall not be effective until the recording of the appointment in each county in which the deed of trust is recorded pursuant to Section 2 of this Act. 

SECTION 4.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
Upon the presentment by a grantor to the senior beneficiary of a written agreement for the purchase and sale of owner-occupied residential real property that would result:

(a)
In contractual sale proceeds that are insufficient to pay in full the obligation owed to the senior beneficiary pursuant to the deed of trust encumbering the residential real property; and 

(b)
The grantor makes a written offer that meets the requirement of subsection (3) of this section to the senior beneficiary to accept the entire net proceeds of the sale in order to facilitate closing of the purchase and sale;


then the senior beneficiary, if accepting the grantor's offer, shall, within sixty (60) days after the receipt of the written offer, deliver to the grantor, in writing notice of acceptance. If the beneficiary does not accept the grantor's offer or does not wish to issue a counter-offer, then within one hundred twenty (120) days after the beneficiary's receipt of the grantor's offer, the offer shall be deemed rejected. 

(2)
The senior beneficiary shall have no responsibility to accept the grantor's counter-offer.

(3)
The grantor’s offer shall include a copy of the purchase and sale agreement. The offer shall be sent to the address of the senior beneficiary or the address of a party acting as a servicer of the obligation secured by the deed of trust.

(4)
The provisions of this section shall only apply when the grantor’s written offer to the senior beneficiary is received by the senior beneficiary prior to the issuance of a notice of default. 

(5)
A senior beneficiary shall not be liable for the actions or inactions of any other lien holder and shall not alter a beneficiary’s right to issue a notice of default.

(6)
This section shall not apply to deeds of trust:

(a)
Securing a commercial loan; 

(b)
Securing obligations of a grantor who is not the borrower or a guarantor; or 

(c)
Securing a purchaser's obligations under a grantor-financed sale.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

A trustee shall not execute a power of sale unless:

(1)
The deed of trust expressly includes a power-of-sale clause;

(2)
A default in the obligation secured or a covenant of the grantor which, by the terms of the deed of trust, shall have occurred;

(3)
No action is pending, which was initiated by the beneficiary, to seek satisfaction or enforcement of the obligation secured by the deed of trust;

(4)
The deed of trust has been recorded pursuant to Section 2 of this Act;

(5)
Prior to the notice of the trustee's sale and continuing thereafter through the date of sale, the trustee maintains a physical address in Kentucky where personal service of process may be made, and the trustee maintains a physical presence at that address;

(6)
The trustee obtains a declaration by the beneficiary, made under penalty of perjury, that the beneficiary is the holder of the promissory note or other obligation secured by the deed of trust; and

(7)
The requirement of notice pursuant to Sections 7 and 9 of this Act have been met.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
At the time of closing but before the execution of a deed of trust secured by owner-occupied residential real property, the beneficiary or its authorized agent shall provide to the grantor the following notice in twelve (12) point boldface type:

"YOU COULD LOSE YOUR HOME


You (the grantor) will be signing a deed of trust as part of your loan closing.  A deed of trust grants or mortgages real property to a trustee to secure performance on your loan contract. If you default on your mortgage, the provisions contained within the deed of trust may allow your mortgagee (the beneficiary) by use of a trustee, to sell your home upon default. You may want to seek legal counsel prior to execution of the deed of trust. 


Pursuant to state and federal law, before a trustee can sell your home, the following notices will be sent to you:

1.
Notice of First Contact;

2.
Notice of Default; and 

3.
Notice of Sale.


These notices will explain your rights as a grantor of a deed of trust, including your right to mediation before a neutral third party or the right to demand a judicial foreclosure in a court of proper jurisdiction. If you receive any of these notices, you should immediately contact the beneficiary who can provide additional information, including information regarding possible opportunities to modify your defaulted loans and alternatives to foreclosure."

(2)
Notice provided pursuant to this section shall include:

(a)
The name of the beneficiary;

(b)
The physical address of the beneficiary; and

(c)
The contact information of the beneficiary, including a toll-free telephone number or charge-free equivalent that will provide access to a live representative of the beneficiary during business hours.

(3)
Prior to the execution of the deed of trust, the grantor shall sign the notice provided by the beneficiary pursuant to subsection (1) of this section, acknowledging his or her receipt of the document, and return the original to the beneficiary. The beneficiary shall provide a signed copy of the notice to the grantor prior to or upon execution of the deed of trust by the parties.

(4)
Failure of the beneficiary to provide the grantor with notice as required in this section shall be construed as a failure to exercise good faith and fair dealing under the terms of the loan contract.

(5)
This section shall not apply to a deed of trust securing a commercial loan. 

SECTION 7.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
A trustee, beneficiary, or its authorized agent shall not issue a notice of default upon a deed of trust secured by owner-occupied residential real property unless:

(a)
1.
A trustee, beneficiary, or authorized agent has made initial contact with the grantor by letter mailed first class, which included the following information in twelve (12) point bold face type:


"IF YOU DO NOT RESPOND within 30 days of the date of this letter, a notice of default may be issued. IF YOU DO RESPOND within 30 days of the date of this letter, you will have an additional 60 days to meet with your lender before a notice of default may be issued. You should contact a housing counselor or attorney as soon as possible. A housing counselor or attorney may be able to help you work with your lender to avoid the sale of your house. You have the right to request mediation or a meeting with your lender regardless of whether you are represented by a housing counselor or attorney. If you have filed bankruptcy or have been discharged in bankruptcy, this communication is not intended as an attempt to collect a debt from you personally, but is notice of enforcement of the deed of trust against your property."; 

2.
The letter shall also include the toll-free number of the United States Department of Housing and Urban Development for referrals to department-approved housing counselors, the number for a statewide foreclosure hotline, and a statewide legal aid hotline for assistance and referrals;

3.
Contact information for the beneficiary which shall include at a minimum the name and mailing and physical address of the beneficiary, the name of an individual employed directly or as an authorized agent of the beneficiary, a telephone number which is answered by that individual, and an e-mail address;

4.
A paragraph stating that the grantor has recourse to request, either verbally or in writing, the right to contest the alleged default on any proper grounds in a civil court of proper jurisdiction;

5.
A paragraph indicating that the grantor will have an opportunity to meet with the beneficiary to discuss alternatives to forced sale of the property and that the grantor may request that the parties enter into the Nonjudicial Foreclosure Mediation Program, if one is established pursuant to Section 8 of this Act, by complying with the suggested requirements of subsection (6) of this section and provide contact information for the nonjudicial Foreclosure Mediation Program;

6.
A statement that sixty (60) days from the date of the letter, a notice of default may be issued, which will start the foreclosure process; and 

7.
The following information relating to the property subject to the deed of trust:

a.
A description of the property which is subject to the deed of trust;

b.
A statement identifying the county, deed book, and page number assigned at the time of recording the deed of trust;

c.
A statement that the beneficiary has declared the grantor to be in default and a concise statement of the nature of the default;

d.
An itemized account of the amounts in arrears, if the default alleged is failure to pay;

e.
An itemized account of all other specific charges, costs, or fees that the grantor is or may be obliged to pay in order to reinstate the deed of trust;

f.
A statement showing the aggregated total of the amounts itemized in subdivisions d. and e., of this subparagraph designated clearly and conspicuously as the amount necessary to reinstate and cure the alleged default of the deed of trust before a notice of sale is made; 

g.
A statement that failure to cure the alleged default within the stated period of time, which shall be no less than thirty (30) days of the date of the notice of default, may lead to notice of sale and that the property described may then be sold at public sale by an auctioneer or master commissioner or by private sale by a licensed real estate agent at a date no less than sixty (60) days from the date of the notice of sale; and

h.
A statement that the effect of the sale of the property will be to deprive the grantor of all interest in the property, increase the costs and fees, and to publicize the default and advertise the grantor’s property for sale;

(2)
This initial contact letter shall be sent by first-class mail to the grantor's address as stated in the beneficiary's records of account statements and to the address of the property upon which the deed of trust was granted. In addition, within ten (10) days of sending the initial contact letter, the beneficiary or an authorized agent shall attempt to contact the grantor by telephone at least three (3) times at three different hours on three (3) different days, using the primary telephone number on record with the beneficiary or an authorized agent.

(3)
A trustee shall not issue a notice of default upon a deed of trust secured by owner-occupied residential real property until:

(a)
Thirty (30) days after the trustee, beneficiary, or authorized agent has satisfied the initial contact requirements as provided in paragraph (a) of subsection (1) of this section and the grantor of the deed of trust has not responded: or

(b)
If the grantor responded within the first thirty (30) days of the trustee's, beneficiary's, or authorized agent's satisfying the initial contact requirements pursuant to paragraph (a) of subsection (1) of this section, sixty (60) days after that time period.

(4)
If a meeting is requested by the grantor or a housing counselor or attorney acting on behalf of the grantor, the beneficiary or its authorized agent shall schedule a date and time for the meeting to occur. An assessment of the grantor's financial ability to modify the existing terms of the promissory note or obligation secured by the deed of trust and a discussion of all options available to the grantor to cure the default shall occur during the meeting scheduled for that purpose.

(5)
A meeting scheduled pursuant to subsection (4) of this section may be held telephonically, unless the grantor or a housing counselor or attorney on behalf of the grantor requests in writing within thirty (30) days of the initial contact that the meeting occur in person in the county in which the grantor resides. The beneficiary or a representative authorized by the beneficiary to agree to a proposed settlement, loan modification, or dismissal of the loan shall be present telephonically or in person during this meeting.

(6)
If a grantor wishes to participate in the Nonjudicial Foreclosure Mediation Program if one is established pursuant to Section 8 of this Act, he or she shall send written notice to the beneficiary or its authorized agent at the address provided by the beneficiary pursuant to paragraph (a) of subsection (1) of this section indicating that the grantor will initiate mediation proceedings if a Nonjudicial Foreclosure Mediation Program is established pursuant to Section 8 of this Act.

(7)
Upon notification that the grantor has initiated mediation proceedings pursuant to the Nonjudicial Foreclosure Mediation Program if one is established pursuant to Section 8 of this Act, the beneficiary shall immediately cease default proceedings until the resolution of the mediation proceedings. 

(8)
If within sixty (60) days of receiving written notice of the grantor's intention to initiate mediation proceedings pursuant to subsection (6) of this section, but no mediation proceedings are initiated, a trustee, beneficiary, or its authorized agent may proceed with the issuance of a notice of default pursuant to the provisions of this section.

(9)
Initial contact prior to issuance of notice of default shall not be required if: 

(a)
The grantor has surrendered the property, as evidenced by a notarized letter confirming the surrender, signed by the grantor and delivered to a beneficiary of the deed of trust or an authorized agent thereof;

(b)
Federal law mandates modification efforts and those proceedings have been completed;

(c)
A beneficiary can establish that an in-person meeting has occurred within the last thirty (30) days between the grantor and the beneficiary to discuss modification options and these efforts have failed; or

(d)
A deed of trust secures a commercial loan or is secured by commercial property.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The Supreme Court of Kentucky is encouraged to promulgate rules and procedures necessary to establish and implement a Nonjudicial Foreclosure Mediation Program. It is recommended that these rules:

(a)
Include but not be limited to:

1.
Designating an entity to serve as the mediation administrator pursuant to this section. The entities that may be so designated include without limitation the Administrative Office of the Courts or any other appropriate judicial entity;

2.
Establishing a nonjudicial foreclosure mediation training for mediators appointed pursuant to this chapter;

3.
Promulgating rules and procedures for the conduct of mediation proceedings undertaken pursuant to this section;

4.
Establishing a total fee of not more than four hundred dollars ($400) that may be charged and collected by the mediation administrator for mediation services pursuant to this section and providing that the responsibility for payment of the fee shall be shared equally by the parties to the mediation; and

5.
Promulgating administrative procedures related to the implementation and administration of a Nonjudicial Foreclosure Mediation Program; and


Require compliance with the guidelines specified in subsections (2) to (25) of this section.

(2)
A mediator appointed by the court under this section shall meet the following requirements:

(a)
Be certified as a court roster-approved mediator pursuant to the Supreme Court of Kentucky's Rules of Administrative Procedure;

(b)
Have fulfilled the requirements of the nonjudicial foreclosure mediation training program if one is established pursuant to subsection (1) of this section;

(c)
Have experience or training in the following: 

1.
Community-based resources that are available in any judicial district in which the mediator serves; and

2.
State and federal mortgage assistance program.

(3)
A grantor or a housing counselor or an attorney acting on behalf of the grantor shall request that the parties participate in nonjudicial foreclosure mediation by:

(a)
Submitting a request to mediate on a form promulgated and approved by the Supreme Court of Kentucky pursuant to this section; and 

(b)
Providing written proof that they have notified the beneficiary or its authorized agent as required in subsection (6) of Section 7 of this Act. 
(4)
If a grantor or a housing counselor or an attorney acting on behalf of the grantor fails to notify the beneficiary within the time period required under subsection (6) of Section 7 of this Act of the intent to enter into the foreclosure mediation program if one is established pursuant to this chapter, he or she shall be precluded of the right to participate in the program.

(5)
If the grantor fails to elect to mediate within the applicable time frame pursuant to subsection (6) of Section 7 of this Act, the beneficiary may, but is under no duty to, agree in writing to enter the foreclosure mediation program by notifying the mediation administrator of their intent to initiate mediation. 

(6)
Within thirty (30) days of notification from the grantor and upon finding that the parties have satisfied the requirements of subsection (3) of this section, the mediation administrator shall send a letter to the trustee, beneficiary, the grantor, or a housing counselor or attorney acting on behalf of the grantor stating that the parties have been referred to nonjudicial foreclosure mediation. The letter shall include:

(a)
A statement explaining the nonjudicial foreclosure mediation program  process;

(b)
The parties' rights and responsibilities as a participant in the program;

(c)
A statement explaining each party's responsibility to pay the mediator's fee as provided pursuant to subsection (1) of this section; and

(d)
A statement explaining that full payment of the fee is required before mediation may commence.

(7)
Upon full payment of the mediator's fee, the mediation administrator shall appoint a mediator and notify the parties of the selection.

(8)
Within thirty (30) days of appointment, the mediator shall schedule a mediation session on a date agreeable to the parties. The mediator may schedule phone conferences, consult with the parties individually, and take other reasonable steps to ensure that the parties have all the necessary information and documents to engage in a productive mediation.

(9)
The parties may agree to extend the time in which to schedule the mediation session. If the parties agree to extend the time, the beneficiary shall notify the trustee of the extension.

(10)
The mediation session shall take place in the county where the property is located, unless the parties agree on another location. The parties may agree to extend the time in which to schedule the mediation session. If the parties agree to extend the time, the beneficiary shall notify the trustee of the extension.

(11)
Once a mediation is scheduled pursuant to this chapter, the beneficiary shall provide copies of the following documents to the trustee, beneficiary, and the mediator at least ten (10) days before the date of the mediation:

(a)
An accurate statement regarding the balance of the loan as of the first day of the month in which the mediation occurs;

(b)
Copies of the note and deed of trust;

(c)
Proof that the entity claiming to be the beneficiary is the owner of any promissory note or obligation secured by the deed of trust;

(d)
The payment history and schedule for the preceding twelve (12) months or since default, whichever is longer, including a breakdown of all fees and charges claimed and an itemized statement of arrearages, including all fees and charges;

(e)
All borrower-related and mortgage-related input data used in any net present value analysis;

(f)
An explanation regarding any denial for a loan modification, forbearance or other alternative to foreclosure in sufficient detail for a reasonable person to understand why the decision was made;

(g)
The most recently available appraisal or other broker price opinion most recently relied on by the beneficiary; and

(h)
The portion or excerpt of the pooling and servicing agreement that prohibits the beneficiary from implementing a modification, if the beneficiary claims it cannot implement a modification due solely to limitations in a pooling and servicing agreement and documentation or a statement detailing the efforts of the beneficiary to obtain a waiver of the pooling and servicing agreement provisions.

(12)
Once a mediation is scheduled pursuant to this chapter, the grantor shall provide copies of the following documents to the trustee, beneficiary, and the mediator at least ten (10) days before the date of the mediation:

(a)
Evidence of the grantor's current and future income, employer statements and tax documents, including tax returns for the preceding two (2) years; and

(b)
Evidence of the grantor's debts and other financial obligations.
(13)
A trustee, beneficiary, or authorized agent of either may appear at the mediation in person or telephonically

(14)
An authorized agent of the trustee or beneficiary who attends a mediation conducted pursuant to this section shall have the authority to agree to a proposed settlement, loan medication, or dismissal of the loan. 

(15)
The parties shall mediate in good faith and attempt to resolve the issues in the foreclosure.

(16)
Recommendations by mediators designated under this section are without administrative or judicial authority and are not binding on the parties:

(a)
Unless the parties enter into a written settlement agreement incorporating the recommendation; or

(b)
The results of the mediation proceedings are reported to the mediation administrator pursuant to the provisions of this section.

(17)
Within seven (7) business days of the conclusion of the mediation proceedings, the mediatation shall provide notice  to the mediation administration stating:

(a)
The date, time, and location of the scheduled mediation session;

(b)
The names of all persons who attended the mediation session, both in person and by telephone; and

(c)
Whether a resolution was reached by the parties, including whether the default was cured by reinstatement, modification, or restructuring of the debt, or whether some other alternative to foreclosure was agreed upon by the parties to the mediation. 

(18)
Within seven (7) days of receipt, the mediation administrator shall send certified copies of the mediator's findings to the parties.

(19)
If the parties are unable to reach an agreement, the trustee may proceed with foreclosure proceedings upon receipt of the mediation administrator's certified copies of the mediation results. 

(20)
If the appointed mediator reasonably believes a grantor will not attend a mediation session based on the grantor's conduct, such as the lack of response to the mediator's communications, the mediator may cancel a scheduled mediation session and notify the mediation administrator.

(21)
Within seven (7) days of receiving notice pursuant to subsection (20) of this section, the mediation administrator shall a send a certified copy of the notice of cancellation to the parties.

(22)
The beneficiary may proceed with the foreclosure after receipt of the mediation administrator's written confirmation of cancellation.

(23)
The provisions of this section shall not apply to any deed of trust:

(a)
Securing a commercial loan;

(b)
Securing obligations of a grantor who is not the borrower or a guarantor; or 

(c)
Securing a purchaser's obligations under a seller-financed sale.

(24)
Participation in the foreclosure mediation program, if one is established pursuant to this section, shall not preclude mediation required by a court or other provision of law as allowed or any discussions of settlement, loan modification or any other discussions related to resolving the grantor's default  

(25)
The mediator administrator and any person appointed pursuant to this section to act as a mediator in a nonjudicial foreclosure mediation, who acts in good faith shall be immune from civil liability for acts undertaken pursuant to this section.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
No trustee or its authorized agent shall have the right to execute a power of sale granted under a deed of trust unless the following requirements have been met:

(a)
At least sixty (60) days before the date of a scheduled trustee's sale, a trustee, beneficiary, or authorized agent has recorded the notice of sale in the county clerk's office in which the deed of trust was initially recorded;

(b)
The trustee has transmitted the notice of sale to the following persons:

1.
The grantor, along with a copy of the notice of default issued pursuant to Section 7 of this Act, and if based upon failure to pay, the amount owed, updated to indicate the amount in arrears to date at the time the letter is sent, all other costs, fees, and charges the grantor is obliged to pay to cure the default, and the beneficiary's contact information, including the name and physical address of the beneficiary, the name of an individual employed directly or as an authorized agent of the beneficiary, a telephone number which is answered by that individual, and an e-mail address, so that the grantor may obtain the total amount needed to pay the entire obligation secured by the deed of trust;

2.
A holder of record or beneficiary of any deed of trust, mortgage, or other lien claimed against the property which was properly recorded or subordinated to the deed of trust subsequent to the deed of trust being foreclosed and before the recordation of the notice of sale; and

3.
The occupants of the property, if the property is owner-occupied or tenant-occupied residential real property, whether or not the occupant has a rental agreement. This requirement may be satisfied by posting a single notice addressed to "OCCUPANT" for each unit known to the trustee or beneficiary; and

4.
If the property or any unit is designated as tenant-occupied residential real property but is unoccupied, a notice shall be posted in a conspicuous place on the property subject to the deed of trust.

(2)
The notice of sale required under this section shall include at a minimum the following information in twelve (12) point bold-face type:

"NOTICE OF TRUSTEE'S SALE

I.
NOTICE IS HEREBY GIVEN that the undersigned Trustee will on the_[. . .] day of [. . .] at the hour of [. . .]o'clock [. . .] M. at [. . .] [street address and location if inside a building] in the City of [. . .] Kentucky, sell at public auction to the highest and best bidder, payable at the time of sale, the following described real property, situated in the County (or Counties) of [. . .] Kentucky which is subject to a Deed of Trust dated [. . .] recorded [. . .] under File No. [. . .] in the records of [. . .] County (or Counties), Kentucky, from [. . .] as Grantor to [. . .] as Trustee, to secure an obligation in favor of [. . .] as Beneficiary, the beneficial interest in which was assigned by [. . .] under a Deed of Trust. The effect of the sale will be to deprive the Grantor and all those who hold by, through, or under the Grantor of all their interest in the above-described property.

II.
No action commenced by the Beneficiary of the Deed of Trust is now pending to seek satisfaction of the obligation in any court by reason of the Borrower's or Grantor's default on the obligation secured by the Deed of Trust.

III.
[If there is another action pending to foreclose other security for all or part of the same debt, qualify the statement and identify the action.]

IV.
The default(s) for which this foreclosure is made is/are as follows: (If default is for other than payment of money, set forth the particulars. [State the failure to pay when due the following amounts which are now in arrears].

V.
The above-described real property will be sold to satisfy the expenses of the sale and the obligation secured by the Deed of Trust as provided pursuant to KRS Chapter 381. 

VI.
The sale will be made without warranty, express or implied, regarding title, possession, or encumbrances on the day of [. . .].

VII.
The default(s) referred to in paragraph IV must be cured and the Trustee's fees and costs paid, by the Borrower, Grantor, any Guarantor, or the holder of any recorded junior lien or encumbrance, before the [indicate the date and number days before the date of sale], in order to discontinue the sale.

VIII.
The Trustee whose name and address are set forth below will provide in writing to anyone requesting it, a statement of all costs and fees due at any time prior to the sale.

IX.
Anyone having any objection to the sale on any grounds whatsoever will be afforded an opportunity to be heard as to those objections if they bring a lawsuit to restrain the sale. Failure to bring such a lawsuit may result in a waiver of any proper grounds for invalidating the Trustee's sale of [. . .] owner-occupied residential real property by [Trustee’s name] located at [. . .]."

(3)
In the event that the property secured by the deed of trust and subject to a trustee’s sale is owner-occupied or tenant-occupied residential real property, the following notice shall be included as Part X of the Notice of Trustee's Sale in twelve (12) point bold-face type and continued on a separate sheet from the originating notice:
X.
NOTICE TO OCCUPANTS OR TENANTS OF THE PROPERTY LOCATED AT ______________________:


The purchaser at the trustee's sale is entitled to possession of the property on the 20th day following the sale, as against the grantor of the deed of trust (state the full name of the grantor/owner) and anyone having an interest junior to the deed of trust, including occupants who are not tenants. After the 20th day following the trustee's sale, the purchaser has the right to evict occupants who are not tenants under KRS Chapter 383.

(4)
If the property secured by the deed of trust and subject to a trustee's sale is natural person owner-occupied residential real property, and the obligation secured by the deed of trust is not a commercial loan, the following notice shall be included as Part XI of the Notice of Trustee's Sale:

XI.
The Borrower or the Grantor may, before the    day of  (eleven days before the date of sale) make a demand to the employee or agent of the beneficiary or authorized agent, as identified in the Notice of First Contact and the Notice of Default, that the sale be discontinued and that judicial foreclosure be sought in a court of proper jurisdiction.

(5)
The trustee has no obligation to, but may, for any cause the trustee deems advantageous, postpone a public sale for any period or periods not exceeding a total of sixty (60) days. 

(6)
If a trustee postpones the date of sale, the trustee shall do so by a public proclamation at the time and place fixed for the public sale in the notice of sale and by giving notice of the new time and place of the sale by first-class mail to the following persons:

(a)
The grantor of the deed of trust subject to sale;

(b)
The holder of record or beneficiary of any deed of trust, mortgage, or other lien claimed against the property; and

(c)
The occupants of the owner occupied or tenant-occupied residential real property;


to be deposited in the mail either:

1.
No less than four (4) days before the new date fixed for the sale if the date of sale is continued for up to seven (7) days; or 

2.
 Not more than three (3) days after the date of the continuance by oral proclamation if the sale is continued for more than seven (7) days.

(7)
If the requirements of subsection (4) of this section are met regarding a trustee's decision to postpone a scheduled date of sale, the trustee shall have no other obligation to provide notice of the postponed sale. 

(8)
The purchaser, at public sale, shall pay the price bid immediately.

(9)
If a private trustee's sale is conducted, the purchaser shall pay the price bid at a time and method agreed to by the trustee.

(10)
Upon receiving payment in full, the trustee shall execute to the purchaser the deed of the property purchased within three (3) days of receipt of payment in full. The deed shall recite the facts showing that the sale was conducted in compliance with all of the requirements KRS Chapter 381 and of the deed of trust, which recital shall be prima facie evidence of such compliance and conclusive evidence thereof in favor of bona fide purchasers and encumbrancers, except that these recitals shall not affect the lien or interest of any person entitled to notice under the law. If the trustee fails to give the required notice to such person, the lien or interest of the omitted person shall be treated as if the person was the holder of the same lien or interest and was omitted as a defendant in a judicial foreclosure proceeding of the property secured by the deed of trust.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The beneficiary shall give any of the notices required under this chapter to any guarantor of any obligation secured by the applicable deed of trust at the time they are provided to the grantor in the same manner of transmittal as required by this chapter.

(2)
In addition to the information contained in the notices provided to the grantor, these notices shall state that:

(a)
The guarantor may be liable for a deficiency judgment to the extent the sale price attained at the trustee's sale is less than the debt secured by the deed of trust;

(b)
The guarantor has the same rights to reinstate the debt, cure the default, or repay the debt as is given to the grantor in order to avoid the trustee's sale; and 

(c)
The guarantor will have no right to redeem the property after the trustee's sale. The failure of the beneficiary to provide any guarantor the notice referred to in this section shall not invalidate either the guaranty, the notices given to the borrower or the grantor, or the trustee's sale. However, the beneficiary shall not seek a deficiency judgment pursuant to Section 15 of this Act unless the notice of default and the notice of sale are satisfied in accordance with this chapter.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The trustee's deed provided to a bona fide purchaser or a different or subsequent grantee after the conclusion of a trustee's sale shall convey all the rights, title, and interest in the property secured by the deed of trust, which the originating grantor of the deed of trust has or had the right to convey at the time of execution of the deed of trust and such interest as the grantor may have subsequently acquired. 

(2)
Except as provided in subsection (6) of this section, the trustee's sale shall be final as of the date and time of such acceptance of offer and payment to the trustee by the bona fide purchaser at the trustee's sale of the property secured by the deed of trust.

(3)
Any deed of trust provided by a trustee to a bona fide purchaser subsequent to a trustee's sale of the property secured by the deed of trust shall be recorded within two (2) business days after final payment to the trustee by the bona fide purchaser as required under Section 2 of this Act. 

(4)
A bona fide purchaser may take full possession of the property secured by the deed of trust twenty (20) days after  acceptance and offer of the final payment and the deed has been recorded as required under subsection (3) of this section.

(5)
Following a valid trustee's sale of a property secured by deed of trust, no person shall a right of redemption to redeem the property sold at the trustee's sale.

(6)
Within ten (10) days of a trustee's sale, a trustee, beneficiary, or the beneficiary's authorized agent may declare a trustee's sale void for the following reasons:

(a)
The grantor and the beneficiary agreed prior to the trustee's sale to a loan modification or otherwise agreed to a postponement or discontinuance of the trustee sale; or

(b)
The beneficiary or authorized agent accepted funds sufficient to reinstate or satisfy the amount due, even if the beneficiary had no legal duty to do so.

(7)
The trustee shall refund any amounts received from a purchaser no later than the third day following voidance of the sale and shall send a notice of rescission to all parties entitled to the notice of sale, no later than fifteen (15) days after the voidance of the sale. 

SECTION 12.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The trustee, or anyone on behalf of the trustee, shall not purchase commercial real property or residential real property sold pursuant to an executed power of sale under a deed of trust.

(2)
The grantor, or anyone on behalf of the grantor, shall not purchase the real property sold pursuant to an executed power of sale under a deed of trust, unless the amount bid and paid equals or exceeds all amounts due at the time of sale, including the trustee's fee and expenses of the sale.

(3)
Any other person, including the beneficiary, may bid at the trustee's sale.

(4)
In the event that the beneficiary is the successful bidder, the trustee shall, at the request of the beneficiary, credit toward the beneficiary's accepted purchase offer, all or any part of the monetary obligations secured by the deed of trust. Any amount offered by the beneficiary in excess of the amount so credited shall be paid to the trustee in any form acceptable to the trustee.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The trustee shall apply the proceeds of the sale, as follows:

(a)
To the expense of the sale, including a reasonable charge by the trustee, which may be negotiated and agreed upon in writing, by and between the trustee and the beneficiary before the trustee's sale;

(b)
To the obligation secured by the deed of trust; and

(c)
The surplus, if any, shall be deposited by the trustee in an escrow account and within thirty (30) days of the date of deposit of the surplus into an escrow account, the trustee shall mail copies of the notice of the surplus, the notice of trustee's sale, and the affidavit of mailing to each party to whom the notice of trustee's sale was sent pursuant to Section 9 of this Act at their last known addresses by first-class mail; and

(d)
To any person holding an interest in, or liens or claims of liens against the property eliminated by the sale, at the mailing address recorded at the county clerk's office pursuant to KRS 382.430 by first-class mail.

(2)
Interests in, or liens or claims of liens against, the property eliminated by sale under this section shall attach to the surplus in the order of priority that it had attached to the property, as would be determined by the court of appropriate jurisdiction had the foreclosure occurred as a judicial foreclosure pursuant to KRS Chapter 426.

(3)
A party seeking disbursement of the surplus funds shall file a motion with the appropriate court requesting disbursement of the surplus funds. Notice of the motion shall be personally served upon or mailed to all parties entitled to a notice of sale under Section 9 of this Act.

(4)
The trustee shall not disburse the surplus except upon court order. If no motion is made within twelve (12) months of the date the notice of the surplus was mailed pursuant to paragraph (b) of subsection (1) of this section, the trustee shall pay the surplus to the grantor. 

(5)
Upon compliance with this section, the trustee shall be discharged from all further responsibilities regarding the surplus.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
(1)
At any time prior to the tenth day before a trustee's sale occurs, the grantor, any guarantor, or any other person having a subordinate lien or encumbrance of record on the property or any part thereof, shall be entitled to discontinue the sale proceedings by curing the default as identified in the notice of sale.

(2)
Unless the trustee, beneficiary, or a beneficiary's authorized agent has come to an agreement with the grantor or any other person entitled to discontinue the sale under subsection (1) of this section, if the default is a failure to pay, the payment required to discontinue the sale is the entire amount due other than any portion of the principal which would remain if no default had occurred, expenses actually incurred by the trustee enforcing the terms of the note and the deed of trust, and any costs necessary to discontinue the sale including a reasonable trustee's fee in any form acceptable to the trustee.

(3)
A cure of the default as allowed in this section, shall result in the reinstatement of the deed of trust and the obligation shall remain in effect according to the original terms of the deed of trust.

(4)
Any person entitled to discontinue the sale proceedings under this section shall have the right to request any court of proper jurisdiction to determine the accuracy of any fees demanded or paid as a condition to reinstatement. 

(5)
An action to determine fees shall not forestall any trustee's sale or affect its validity.

(6)
A subordinate lienholder, who has cured the default as provided in this section shall have the right to include all amounts paid to cure the default, including interest thereon at the lower of twelve percent (12%) or the subordinate lienholder's contract rate of interest, as recorded in the subordinate lienholder's current lien.

(7)
If the default is cured, the trustee shall properly execute, acknowledge, and cause to be recorded a notice of discontinuance of the trustee's sale.

(8)
A notice of discontinuance of a trustee's sale is entitled to be recorded and shall be sufficient if it sets forth a record of the deed of trust, by deed book and page number, and a reference to the notice of sale and a notice that the sale is discontinued.

(9)
A trustee may void a sale if it appears that any person, acting alone or in concert with others, acted to offer, or offer to accept or accept from another, any consideration of any type not to bid or to reduce a bid, at a sale of property conducted pursuant to a power of sale in a deed of trust. 

(10)
Except as to an arrangement by the beneficiary to provide financing to a bidder at a trustee's sale of the property secured by a deed of trust or to reach a good faith agreement with the borrower, grantor, any guarantor, or any junior lienholder, the trustee may decline to complete a sale or deliver the trustee's deed and refund the purchase price, if it appears that the bidding has been collusive or defective, or that the sale might have been otherwise voidable.

(11)
A trustee's sale shall not be voidable solely because of a declaration by the trustee, beneficiary, or an authorized agent of either that the property subject to a trustee's sale is being sold in an "as-is" condition.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
Except to the extent permitted under this section, a deficiency judgment shall not be obtained on the obligations secured by a deed of trust against any borrower, grantor, or guarantor after a trustee's sale under that deed of trust. 

(2)
A deficiency judgment may be obtained:

(a)
Under a deed of trust secured by commercial property or securing a commercial loan;

(b)
Under a deed of trust secured by residential real property, which is not owner-occupied;

(c)
Against a guarantor;

(d)
Against the borrower or grantor:

1.
To the extent that the fair value of the property was decreased as a result of waste or damage to the property committed by or at the directive of the borrower or grantor, respectively, after the deed of trust is granted; or

2.
For the wrongful retention of any rents, insurance proceeds, or condemnation awards by the borrower or grantor, respectively, that are otherwise owed to the beneficiary.

(3)
Nothing in this chapter shall preclude an action against any person liable on the obligations secured by a deed of trust or any guarantor prior to a notice of trustee's sale being given pursuant to this chapter or after the discontinuance of the trustee's sale.

(4)
Nothing in this chapter shall preclude any judicial or nonjudicial foreclosure of any other deed of trust, mortgage, security agreement, or other security interest or lien covering any real or personal property granted to secure the obligation that was secured by the deed of trust foreclosed.

(5)
Any action for deficiency judgment allowed under subsection (2) of this section shall be commenced:

(a)
Within five (5) years after the date of the trustee's sale; or

(b)
At a later date to which the liable party otherwise agrees in writing with the beneficiary after the notice of sale is given, plus any period during which the addition is prohibited by a bankruptcy, insolvency, moratorium, or other similar debtor protection statue.

(6)
If more than one (1) trustee's sale occurs under a deed of trust securing the same loan, the limitation in this section shall begin on the date of the last of those trustee's sales.

(7)
This chapter shall not preclude a beneficiary from foreclosing a deed of trust in the same manner as a real property mortgage which shall contain a deed of trust clause.

(8)
A deed of trust may, by its express language, prohibit the recovery of any portion or all of a deficiency.

(9)
The filing of a judicial foreclosure action on a deed of trust by the beneficiary shall immediately terminate, without damages or liability, any nonjudicial enforcement actions taken by the trustee or the beneficiary on that deed of trust.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:

(1)
The failure of the borrower or grantor to bring a civil action to enjoin a foreclosure sale under this chapter shall not be deemed a waiver of any claim for damages asserting:

(a)
Common law fraud or misrepresentation;

(b)
Failure of the trustee to materially comply with the provisions of this chapter; 

(c)
A violation of Section 5 of this Act; or

(d)
A failure of the trustee to materially comply with the requirements of this chapter.

(2)
The non-waived claims listed under subsection (1) of this section shall be subject to the following limitations:

(a)
Notwithstanding any other provisions of law, the claim shall be asserted or brought within two (2) years from the date of sale or within the applicable statute of limitations for such claim, whichever expires earlier;

(b)
The claim may not seek any remedy at law or in equity other than monetary damages; and

(c)
The claim may not affect in any way the validity or finality of the foreclosure sale or a subsequent transfer of the property.

(3)
A borrower or grantor who files such a claim is prohibited from recording a lis pendens or any other document purporting to create a similar effect, related to the real property foreclosed upon.

(4)
The claim may not operate in any way to encumber or cloud the title to the property that was subject to the foreclosure sale.

(5)
The relief that may be granted for judgment upon the claim shall be limited to actual damages, except that, if the borrower or grantor brings in the same civil action a claim for violation of KRS Chapter 367 arising out of the same alleged facts, relief under KRS Chapter 367 shall be limited to actual damages and the costs of suit, including reasonable attorney's fees.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
(1)
No provision of this chapter shall prejudice the right of the borrower, grantor, any guarantor, or any person who has an interest in, or lien or claim of lien, against the property or some part thereof, to restrain a trustee's sale, on any proper legal or equitable ground.

(2)
(a)
The court shall require as a condition of granting the restraining order or injunction that the petitioner pay to the clerk of the court the sums that would be due on the obligation secured by the deed of trust if the deed of trust was not being foreclosed as follows:

1.
In the case of default in making the periodic payment of principal, interest, and reserves, the sums shall be the periodic payment of principal, interest, and reserves paid to the clerk of the court;

2.
In the case of default in making payment of an obligation then fully payable by its terms, the sums shall be the amount of interest accruing monthly on the obligation at the nondefault rate, paid to the clerk of the court every thirty (30) days; and

3.
In the case of default in performance of any nonmonetary obligation secured by the deed of trust, the court shall impose such conditions as it deems just.

(b)
The court may also condition granting the restraining order or injunction upon the giving of security by the petitioner in the form and amount as the court deems proper, for the payment of costs and damages, including attorney's fees, as may be later found by the court to have been incurred or suffered by any party by reason of the restraining order or injunction. The court may consider, upon proper showing, the grantor's equity in the property in determining the amount of the security.

(3)
The court shall not grant a petition for a restraining order or injunction to restrain a trustee's sale unless the person seeking relief gives at least five (5) days' notice to the trustee of the time when, place where, and the judge before whom the petitioner for the restraining order or injunction is to be made. This notice shall include copies of all pleadings and related documents to be provided to the court. No court shall act upon petition unless it is accompanied by proof of such service.

(4)
If the restraining order or injunction is dissolved after the date of sale, the trustee may set a new date of sale. A trustee shall not set a new date of sale pursuant to this section unless the notice of sale requirements of Section 9 of this Act have been met. 

(5)
If the date of sale has been stayed as a result of the filing of a petition in bankruptcy court and the bankruptcy court subsequently enters an order:

(a)
Granting relief from the stay;

(b)
Closing or dismissing the petition for bankruptcy; or

(c)
Discharging the debtor which has the effect of removing the stay;


the trustee may set a new date to commence the trustee's sale of the property secured by the deed of trustee. The trustee shall not commence with a trustee's sale allowed pursuant to this section unless all of the notice requirements required under this chapter have been met. 

SECTION 18.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
If at any point in a proceeding commenced by a trustee, beneficiary, or authorized agent of either against a grantor due to his or her default on a deed of trust secured by real property, the grantor retains an attorney to act on his or her behalf in the proceeding, the trustee, beneficiary, or authorized agent of either, shall immediately upon notice that the grantor has retained an attorney, transmit copies of any notices previously sent to the grantor in the manner required under the Kentucky Rules of Civil Procedure.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
All of the rights, duties, and privileges conveyed under the federal Servicemembers Civil Relief Act, Pub. L. No. 108-189, are applicable to deeds of trust created or executed pursuant to this chapter.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
(1)
Notwithstanding any provision of law to the contrary, if a member of a reserve or Kentucky National Guard unit entered into a deed of trust for the purchase of a home and the person is subsequently called into active military service of the United States, and is stationed outside the United States during hostilities, then any provision of a deed of trust providing for foreclosure on the property shall be suspended until ninety (90) days following the military personnel's return to this state.

(2)
To exercise the benefits of this section, a service member shall, at any time prior to or during deployment, provide a written notice to the holder of the indebtedness stating the following:

(a)
The person is a member of the reserve or Kentucky National Guard;

(b)
The member has been called to active duty;

(c)
A copy of the deployment order is attached; and

(d)
The anticipated date of return to the state.

(3)
In any action to foreclose as provided in this section, the holder of the indebtedness is entitled to rely on the anticipated date of return or discharge stated in either the deployment order or in the statement provided in paragraph (b) of subsection (2) of this section when seeking to foreclose or repossess.

(4)
At any stage before a trustee's sale, the sale shall be stayed if the service member gives notice as provided in § 202 of the Servicemembers Civil Relief Act, codified in 50 U.S.C. Appx. § 522.

(5)
The provisions of this section shall not apply to a service member who executes a waiver pursuant to § 107 of the Servicemembers Civil Relief Act, codified in 50 U.S.C. Appx. § 517.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
If any provision of this chapter or its application to any person or circumstances is held invalid, the invalidity does not affect other provisions or applications of this chapter which can be given effect without the invalid provision or application, and to this end the provisions of this chapter are severable.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
Except as provided under this chapter, the laws governing a deed of trust shall not supersede nor repeal any other provision now made by law for the foreclosure of security interests in real property.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 381A IS CREATED TO READ AS FOLLOWS:
Except as provided under this chapter, a deed of trust is subject to all laws relating to mortgages on real property under state and federal law.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 318A IS CREATED TO READ AS FOLLOWS:
This chapter may be cited as the Kentucky Nonjudicial Foreclosure Act. 

Section 25.   KRS 286.8-010 is amended to read as follows:

As used in this subtitle, unless the context otherwise requires:

(1)
"Affiliate" means any person who directly or indirectly through one (1) or more intermediaries, controls, or is controlled by, or is under common control with another person;

(2)
"Department" means the Department of Financial Institutions;

(3)
"Commissioner" means the commissioner of the department;

(4)
"Applicant" means a person filing an application or renewal application for a license, registration, or claim of exemption under this subtitle;

(5)
"Borrower" means any person that seeks, applies for, or obtains a mortgage loan;

(6)
"Branch" or "branches" means any location other than the mortgage loan company's or mortgage loan broker's principal location where the mortgage loan company, mortgage loan broker, or its employees maintain a physical presence for the purpose of conducting business in the mortgage lending process, including the servicing of mortgage loans;

(7)
"Classroom" means a physical classroom environment in which teachers and participants are physically present for the teaching of a course. Courses taught through Internet, mail, or correspondence classes shall not be considered to be courses taught in a classroom;

(8)
"Clerical or support duties" means administrative functions such as gathering information, requesting information, word processing, sending correspondence, or assembling files, and may include:

(a)
The receipt, collection, distribution, and analysis of information common for the processing or underwriting of a residential mortgage loan; or

(b)
Any communication with a borrower to obtain the information necessary for the processing or underwriting of a loan, to the extent that such communication does not include taking a residential mortgage loan application, offering or negotiating loan rates or terms, or counseling consumers about residential mortgage loan rates or terms;

(9)
"Control" means the power, directly or indirectly, to direct the management or policies of a company, whether through ownership of securities, by contract, or otherwise;

(10)
"Control records" means all records relating to the operation of a branch that are necessary to exercise control and supervision over the branch;

(11)
"Criminal syndicate" means five (5) or more persons collaborating to promote or engage in any pattern of residential mortgage fraud on a continuing basis;

(12)
"Depository institution" means a depository institution as defined in the Federal Deposit Insurance Act, 12 U.S.C. sec. 1813(c), and amendments thereto, and includes any credit union;

(13)
"Employ or use" means to employ, utilize, or contract with a person or the person's employees for the purpose of participating in the mortgage lending process, including the servicing of mortgage loans;

(14)
"Immediate family member" means a spouse, child, sibling, parent, grandparent, or grandchild;

(15)
"Licensee" means a person to whom a license has been issued;

(16)
"Managing principal" means a natural person who meets the requirements of KRS 286.8-032(6) and who agrees to actively participate in and be primarily responsible for the operations of a licensed mortgage loan broker;

(17)
"Mortgage lending process" means the process through which a person seeks or obtains a mortgage loan, including the solicitation, application, origination, negotiation of terms, processing, underwriting, signing, closing, and funding of a mortgage loan and the services provided incident to a mortgage loan, including the appraisal of the residential real property. Documents involved in the mortgage lending process include but are not limited to:

(a)
Uniform residential loan applications or other loan applications;

(b)
Appraisal reports;

(c)
Settlement statements;

(d)
Supporting personal documentation for loan applications, including:

1.
Form W-2 or other earnings or income statements;

2.
Verifications of rent, income, and employment;

3.
Bank statements;

4.
Tax returns; and

5.
Payroll stubs;

(e)
Any required mortgage-related disclosures; and

(f)
Any other document required as a part of, or necessary to, the mortgage lending process;

(18)
"Mortgage loan" means any loan primarily for personal, family, or household use that is secured by a mortgage, deed of trust, or other equivalent consensual security interest on residential real property or any loan primarily for personal, family, or household use that is secured by collateral that has a mortgage lien interest in residential real property;

(19)
"Mortgage loan broker" means any person who for compensation or gain, or in the expectation of compensation or other gain, received directly or indirectly, serves as an agent for any borrower in an attempt to obtain a mortgage loan, or holds oneself out as being able to do so;

(20)
"Mortgage loan company" means any person who directly or indirectly:

(a)
Makes, purchases, or sells mortgage loans, or holds oneself out as being able to do so; or

(b)
Services mortgage loans, or holds oneself out as being able to do so;

(21)
"Mortgage loan originator" means a natural person who, in exchange for compensation or gain or in the expectation of compensation or gain:

(a)
Performs any one (1) or more of the following acts in the mortgage lending process:

1.
Solicits, places, negotiates, or offers to make a mortgage loan;

2.
Obtains personal and financial information from a borrower or prospective borrower;

3.
Assists a borrower or prospective borrower with the preparation of a mortgage loan or related documents;

4.
Explains, recommends, discusses, negotiates, or quotes rates, terms, and conditions of a mortgage loan with a borrower or prospective borrower, whether or not the borrower or prospective borrower makes or completes an application;

5.
Explains any term or aspect of any disclosure or agreement given at or after the time a mortgage loan application is received; or

6.
Takes a residential mortgage loan application; or

(b)
Is an independent contractor engaging in the mortgage lending process as a mortgage loan processor;

(22)
"Mortgage loan processor" means a natural person who performs only clerical or support duties at the direction of and subject to the supervision and instruction of a mortgage loan originator;

(23)
"Nationwide Mortgage Licensing System and Registry" means a mortgage licensing system developed and maintained by the Conference of State Bank Supervisors and the American Association of Residential Mortgage Regulators;

(24)
"Originate" means to solicit, place, negotiate, offer to make, or broker a mortgage loan;

(25)
"Pattern of residential mortgage fraud" means residential mortgage fraud that involves two (2) or more mortgage loans that have the same or similar intents, results, accomplices, victims, or methods of commission or otherwise are interrelated by distinguishing characteristics;

(26)
"Person" means a natural person, or any type or form of corporation, company, partnership, proprietorship, or association;

(27)
"Physical location" means any location where the mortgage lending process, including the servicing of mortgage loans, is conducted;

(28)
"Record" means any books of account or other books, papers, journals, ledgers, statements, instruments, documents, files, messages, writings, correspondence, or other internal data or information, made or received in the regular course of business or otherwise, regardless of the mode in which it is recorded;

(29)
"Registrant" means a person to whom a certificate of registration has been issued;

(30)
"Residential mortgage loan application" means the submission of a borrower's financial information in anticipation of a credit decision, whether written or computer-generated, relating to a mortgage loan;

(31)
"Residential real property" means a dwelling as defined in the Federal Truth in Lending Act, 15 U.S.C. sec. 1602(w)[(v)], or any real property upon which is constructed or intended to be constructed a dwelling as so defined;

(32)
"Service" or "servicing" means:

(a)
Receiving any scheduled periodic mortgage loan payments from a borrower, including amounts for escrow accounts or other fees or obligations related to the mortgage loan, and making or crediting the payments to the mortgage loan account, owner of the loan, or a third party assigned to receive said payments;

(b)
Maintaining accountings of principal, interest, and other accounts associated with the servicing of mortgage loans and responding to borrower inquiries regarding the status of these loans or accounts;

(c)
Initiating, supervising, or conducting foreclosure proceedings and property dispositions in the case of default, except this shall not include licensed attorneys representing clients in such matters; or

(d)
In the case of a home equity conversion mortgage or reverse mortgage, making payments to the borrower;

(33)
"Takes a residential mortgage loan application" means:

(a)
Recording the borrower's application information in any form for use in a credit decision; or

(b)
Receiving the borrower's application information in any form for use in a credit decision;

(34)
"Transact business in Kentucky" or "transacting business in Kentucky" means to participate in any meaningful way in the mortgage lending process, including the servicing of mortgage loans, with respect to any residential real property located in Kentucky;

(35)
"Unique identifier" means a number or other identifier assigned by protocols established by the Nationwide Mortgage Licensing System and Registry; and

(36)
"Wholly owned subsidiary" means a subsidiary that is entirely owned or controlled by another person.

Section 26.   KRS 413.120 is amended to read as follows:

The following actions shall be commenced within five (5) years after the cause of action accrued:

(1)
An action upon a contract not in writing, express or implied.

(2)
An action upon a liability created by statute, when no other time is fixed by the statute creating the liability.

(3)
An action for a penalty or forfeiture when no time is fixed by the statute prescribing it.

(4)
An action for trespass on real or personal property.

(5)
An action for the profits of or damages for withholding real or personal property.

(6)
An action for an injury by a trustee to the rights of a beneficiary of a trust.

(7)
An action for an injury to the rights of the plaintiff, not arising on contract and not otherwise enumerated.

(8)
An action upon a bill of exchange, check, draft or order, or any endorsement thereof, or upon a promissory note, placed upon the footing of a bill of exchange.

(9)
An action to enforce the liability of a steamboat or other vessel.

(10)
An action upon a merchant's account for goods sold and delivered, or any article charged in such store account.

(11)
An action upon an account concerning the trade of merchandise, between merchant and merchant or their agents.

(12)
An action for relief or damages on the ground of fraud or mistake.

(13)
An action to enforce the liability of bail.

(14)
An action for personal injuries suffered by any person against the builder of a home or other improvements. This cause of action shall be deemed to accrue at the time of original occupancy of the improvements which the builder caused to be erected.

(15)
An action brought by a creditor to recover a deficiency judgment to satisfy a balance still owing on an indebtedness after a trustee's sale of real property, secured by a deed of trust pursuant to Section 15 of this Act. 
Page 1 of 1
BR111500.100 - 1115 - 3818

Jacketed

