Local Mandate Fiscal Impact Estimate

Kentucky Legislative Research Commission
2014 Regular Session 
Part I:  Measure Information

	Bill Request #:
	230


	Bill #:
	HB 39


	Bill Subject/Title:
	AN ACT relating to cable television


	Sponsor:
	Representative  Gerald Watkins


	Unit of Government:
	X
	City
	X
	County
	X
	Urban-County

	
	X
	Charter County
	X
	Consolidated Local
	X
	Unified Local Government


	Office(s) Impacted:
	Fiscal Courts and other local government entities entering into contracts with cable television companies


	Requirement:
	X
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	 
	Modifies Existing
	X
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 39 requires contracts between fiscal courts or other local government entities and cable television service providers to contain a provision that requires the cable television providers to offer an a la carte programming option.  A la carte programming allows consumers to purchase access to each channel on an individual level instead of in “bundles.”  The bill explicitly permits cable television providers to continue offering other programming packages and options.
The a la carte provision would only be mandated in initial and renewed contracts.  The bill does not address contracts currently in effect.  

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of HB 39 on local governments is expected to be negative.  Opinions vary among industry experts and analysts, but the extent of this negative impact ranges from negligible to significant.  The potential for significant costs is due to the prospect of litigation.  Should HB 39 become law, local governments, and the state, could be sued on the grounds that the bill is preempted by federal law and that it requires local governments to violate that federal law.
 
It is widespread practice in Kentucky for local governments to maintain franchise agreements with cable television providers.
  Counties such as Jefferson and McCracken are among those jurisdictions with such agreements.  In other locales, like Frankfort and Bardstown, the local governments act as cable service providers.

Prior to 2006, the local governments were permitted to charge cable providers a variety of fees and taxes.  In 2005, legislation was passed that revamped the cable television taxing regime in Kentucky.  The bill, HB 272, prohibited the local governments from imposing franchise fees or taxes on cable television. KRS 136.660.  Instead, a new statewide excise tax on cable television was established.  KRS 136.604. Once the state collects the tax, the revenues are then distributed to the local governments according to a formula.  KRS 136.660.
With regard to cable programming options, the “bundling” of cable networks in subscription packages is the norm.  This is because programmers such as NBC (which owns other channels such as Universal Sports and SyFy) and ABC (which owns, among others, the ESPN family of networks) require that providers take all or a certain number of their related networks.
 The cable providers, particularly small providers, do not have much leverage when it comes to accepting or rejecting these terms.
 Ultimately, due to contractual obligations, the providers do not have the right to provide a la carte programming.

According to one viewpoint, if cable companies are required to offer  a la carte  programming,  the companies may opt to pull service altogether.  Should this happen, the tax revenue for the local governments would disappear as there would be no services upon which the state, pursuant to HB 272, could tax and then distribute the revenue according to the aforementioned formula.
  One industry analyst thinks that, although the overall revenues from franchises could decline as a result of the bill, this drop would be negligible compared to the revenues lost as more customers “cut the cord” and turn to alternative programming delivery systems such as NetFlix and Hulu.
  

Another financial risk to cities if HB 39 becomes law, according to some stakeholders, is the possibility of litigation. Since the federal government has already occupied the field with passage of the Cable Act, 47 U.S.C. §521 et seq., it could be argued that HB 39 is preempted.
 Further, local governments that act as “franchising authorit[ies]” (defined at 47 U.S.C. §544) could be accused of violating federal law.  For example, 47 U.S.C. §544(b)(2)(B) allows franchising authorities to enforce contractual requirements “for broad categories of video programming or other services.”  Meanwhile, that same statute, at §544(f)(1), prohibits the imposition of “requirements regarding the provision or content of cable services.” The exact contours of “broad categories of video programming” and “requirements regarding the provision or content” of cable television have been litigated occasionally over the last few decades.
  If litigation ensues, localities would incur extra fiscal and administrative costs.  
Should the bill become law and should the cable companies acquiesce to the new requirements, municipally-owned cable companies would face additional costs for both the necessary equipment and a billing system capable of tracking an individual customer’s desires. 
  Further, HB 39 has the potential to hinder a local government’s ability to negotiate with the cable companies.  The cable companies are generally opposed to a la carte subscription packages and would likely be unwilling to negotiate a franchise agreement with a mandatory a la carte provision.
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� February 24, 2014 email from Kentucky League of Cities.


� February 24, 2014 email from Randy Hollis (Kentucky Cable Association).  


� December 20, 2013 telephone conversations with Randy Hollis, and John Higginbotham (Frankfort Electric and Water Plant Board). 


� Id.


� December 20, 2013 telephone conversation with John Higginbotham, Frankfort Electric and Water Plant Board.


� December 20, 2013 telephone conversation with John Higginbotham.  


� January 14, 2014 telephone conversation with Derek Turner, Research Director for Free Press, a media and technology advocacy organization. 


� January 14, 2014 telephone conversation with Derek Turner; February 24, 2014 telephone conversation with Randy Hollis; February 24, 2014 email from KLC.


� Chicago Cable Communications v. Chicago Cable Com’n, 678 F.Supp. 734 (N.D. Ill. 1988); Jones Intercable, Inc. v. City of Stevens Point, Wis., 729 F.Supp. 642 (W.D. Wis. 1990); Cablevision Systems Corp. v. Town of East Hampton, 862 F. Supp. 875 (E.D. N.Y 1994); MediaOne Group, Inc. v. County of Henrico, Virginia, 97 F.Supp.2d 712 (E.D. Va. 2000).


� December 20, 2013 telephone conversation with John Higginbotham. 


� February 24, 2014 email from KLC.
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