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AN ACT relating to medical practice.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

(1)
The board shall design and implement a program to certify physicians to offer testimony on the basis of professional knowledge or skills.

(2)
As a part of this program, the board shall issue an expert witness certificate to physicians that submit the following items:

(a)
A completed registration application;

(b)
An attested document that complies with Section 2 of this Act; and

(c)
An application fee of one hundred dollars ($100) to be paid by the physician applying for a certificate.

(3)
Any certificate issued under this section may be offered in evidence to show that the physician meets the qualifications set forth in Section 4 of this Act.

(4)
An expert witness certificate issued under this section shall not authorize a physician to engage in the practice of medicine as defined in KRS 311.550.

(5)
A physician issued a certificate under this section who does not otherwise practice medicine in this state is not required to obtain a license under this chapter or pay any other license fees.

(6)
An expert witness certificate shall be treated as a license for the purposes of disciplinary action, except as provided in Section 3 of this Act.

(7)
An expert witness certificate holder shall be subject to discipline by the board pursuant to KRS Chapter 311.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

Within ninety (90) days of the effective date of this Act, the board shall promulgate administrative regulations to prescribe the design, operation, and standards relating to the expert witness certificate program outlined in Section 1 of this Act. These administrative regulations shall include a requirement that the physician shall attest to the following before receiving a certificate:

(1)
That he or she is currently certified to practice by a Kentucky Board of Medical Licensure-approved medical society, or by a board with equivalent standards;

(2)
That he or she possesses a valid license to practice medicine in at least one (1) state or territory;

(3)
That he or she has provided the board with an accurate and current resume or curriculum vitae;

(4)
That he or she has completed training, specialization, and passed boards relevant to the issue being litigated;

(5)
That he or she has been active in the clinical practice of the specialty area in which he or she testifies for three (3) years immediately before the date the cause of action accrued;

(6)
That he or she possesses current clinical experience personally seeing and treating patients, and that he or she has ongoing knowledge relevant to the issue being litigated;

(7)
That he or she agrees to avoid medical testimony that is false, misleading, or without a foundation in medical practice;

(8)
That he or she agrees to thoroughly review available and appropriate medical records and research current medical literature relating to issues arising under the litigation in which he or she is testifying, and to provide documentation of that research if requested by the board or any party to the litigation;

(9)
That he or she agrees that any testimony offered will reflect the state of medical knowledge at the time that the issue being litigated occurred;

(10)
That he or she agrees to review the medical facts in a thorough, fair, and objective manner;

(11)
That he or she agrees to not exclude any relevant information to create a view favoring the plaintiff or the defendant;

(12)
That he or she has not been convicted of a felony or a Class A misdemeanor in Kentucky or an equivalent offense in any other state;

(13)
That he or she does not have a record of any medical board or medical society sanctions related to the veracity of testimony that he or she has offered as a medical expert;

(14)
That he or she is a member in good standing of a medical society in the practice area in which he or she is offering medical testimony;

(15)
That he or she understands that any misconduct as an expert, including providing false, fraudulent, or misleading testimony, in addition to the risk of civil action or other criminal charges, may expose him or her to disciplinary action which shall include fines of up to ten thousand dollars ($10,000), loss of the expert witness certificate created under Section 1 of this Act, and that the loss of the expert witness certificate shall be reported to the National Practitioners Databank; and

(16)
That he or she shall sign a document stating that, under penalty of perjury, the information provided in the attestation document is true.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

By request of any party to a medical negligence action, the board shall review testimony of individuals issued expert witness certificates under Section 1 of this Act. The board shall be authorized to withdraw an expert witness certificate and issue fines of up to ten thousand dollars ($10,000) if a review by the board indicates any of the following violations:

(1)
That the individual has made false statements in one (1) or more official proceedings, and those false statements are not supported by the medical literature provided by the testifying expert witness;

(2)
That the individual has made two (2) or more material statements in one (1) or more official proceedings that contradict each other;

(3)
That the individual has made deceptive, false, or fraudulent representations relating to the practice of medicine. Fraudulent representations shall include falsifying information related to an individual's:

(a)
Education;

(b)
Training;

(c)
Certification;

(d)
Society memberships; or

(e)
Experience;

(4)
That a court in the Commonwealth or any other state has found the individual to have provided corroborating written or verbal medical expert opinion without reasonable investigation;

(5)
That the individual has advertised or held himself or herself out as a board-certified specialist when he or she did not possess such qualifications;

(6)
That the individual has called his or her testimony into question by:

(a)
Misrepresenting his or her association with a postsecondary educational institution, medical society, medical board, or medical institution by falsely making, altering, simulating, or forging a document, degree, certificate, diploma, award, record, letter, transcript, form, or any other paper; or

(b)
Misrepresenting his or her academic standing or other progress at any postsecondary educational institution, medical society, medical board, or medical institution;

(7)
That the individual has testified despite having been convicted of a felony or a Class A misdemeanor in Kentucky or an equivalent offense in any other state;

(8)
That the individual has failed to meet the active clinical experience requirement of Section 2 of this Act; or

(9)
That the individual has failed to comply in good faith with the requirements of Section 2 of this Act.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

In any action for injury or death against a physician arising out of the provision of or failure to provide health care services, a person may only qualify as an expert witness on the issue of the appropriate medical standard of care if the witness:

(1)
Is licensed in any state as a physician;

(2)
Is trained and experienced in the same discipline as the defendant, or has expertise in the disease, process, or procedure involved in the case;

(3)
Is certified by the Kentucky Board of Medical Licensure or by a board with equivalent standards; and

(4)
Was in active medical practice in the same discipline as the defendant within three (3) years of the time the cause of action accrued, or has devoted substantial time to teaching at an accredited medical school or in university-based research related to the type of medical care or treatment at issue.
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