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AN ACT relating to the disposal of coal combustion wastes.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 50 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 4 of this Act:

(1)
"CCR" means coal combustion residual which includes fly ash, bottom ash, coal slag, and flue gas desulfurization residues;

(2)
"EAP" means emergency action plan;

(3)
"Encapsulated CCR" means CCR bound into a final product such as wallboard, concrete, and roofing materials;

(4)
"Unencapsulated CCR" means loose, unbound CCR in particulate or sludge.

SECTION 2.   A NEW SECTION OF SUBTITLE 50 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The General Assembly finds that the disposal of coal combustion residuals must balance the health and safety of the public and the environment with the safe, efficient beneficial reuse of CCRs.

(2)
Coal combustion residuals contain low levels of certain heavy metals such as mercury, selenium, lead, and arsenic which may cause a risk to human health and the environment and shall not be disposed of in permitted landfills and impoundments without:

(a)
Protective liners to prevent leachate into groundwater and drinking water sources;

(b)
Protective controls installed and operated to detect the entry of solid waste, leachate, contaminants, degradation, or constituents of decomposition into the ground or surface water; 

(c)
Monitoring for toxic substances to be performed quarterly; and

(d)
Emergency action plans, if the facility is categorized by the United States Environmental Protection Agency as a high hazard potential coal ash impoundment.

(3)
A balanced approach to disposal of CCRs is consistent with KRS 224.43-610 and proper disposal methods described in subsection (2) of this section shall not impede the economically advantageous use of coal and the beneficial reuse of encapsulated CCRs.  The cabinet shall promulgate administrative regulations to allow a permit variance for cabinet-approved use of high volume, low hazard CCRs for unencapsulated reuse. Unencapsulated reuse of CCRs shall be considered solid waste disposal.

(4)
Coal combustion residuals shall not be deemed a hazardous waste.

SECTION 3.   A NEW SECTION OF SUBTITLE 50 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
No person shall construct or operate a surface impoundment used to store CCRs unless the impoundment is permitted by the cabinet.

(2)
A surface impoundment used to store CCRs shall not be considered a nonhazardous sediment structure eligible for a permit-by-rule or registered permit-by-rule.

SECTION 4.   A NEW SECTION OF SUBTITLE 50 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Owners and operators of surface impoundments listed by the United States Environmental Protection Agency as a high hazard potential impoundment shall submit and file with the cabinet an EAP in accordance with administrative regulations. A copy of the EAP shall be maintained on-site by the CCR surface impoundment operator.

(2)
The cabinet is hereby directed to file within one hundred eighty (180) days of the effective date of this Act administrative regulations on developing, submitting, and implementing EAPs.  The administrative regulations governing EAPs for CCR surface impoundments listed as high hazard shall:

(a)
Be based on guidance published by the Federal Emergency Management Agency (FEMA) for development of EAPs and shall take into account the characteristics of the impounded material in establishing requirements for breach analysis and downstream directional mapping;

(b)
Address respective responsibilities for emergency evacuation by local, state, and federal emergency managements agencies and emergency preparedness by Homeland Security upon the declaration of an emergency by an owner of a high hazard CCR surface impoundment;

(c)
State a reasonable time frame for development and submission of the EAP by the owner of the high hazard CCR surface impoundment;

(d)
To the extent that information is available and sufficient to support the development of the EAP, allow use of United States Geological Survey (USGS) topographic mapping, aerial mapping, or geographic information systems for preparation of downstream directional maps and breach analyses; and

(e)
Include reporting and inspection requirements to ensure the continued safety of the CCR surface impoundment from potential breach and compliance with any measures deemed necessary by the cabinet to protect the health and safety of the public and to protect the environment from catastrophic failure of the impoundment.

Section 5.   KRS 109.012 is amended to read as follows:

As used in this chapter unless the context requires otherwise:

(1)
"Board of directors" or "board" means the governing body of a solid waste management district;

(2)
"City" means an existing city of any class;

(3)
"County" means the governing body of a county, including urban-county governments;

(4)
"Cabinet" means the Energy and Environment Cabinet;

(5)
"Long-term contract" means a contract of sufficient duration to assure the viability of a resource recovery facility to the extent that such viability depends upon solid waste supply;

(6)
"Recovered material" means those materials which have known current use, reuse, or recycling potential, which can be feasibly used, reused, or recycled, and which have been diverted or removed from the solid waste stream for sale, use, reuse, or recycling, whether or not requiring subsequent separation and processing, but does not include materials diverted or removed for purposes of energy recovery or combustion except refuse-derived fuel (RDF), which shall be credited as a recovered material in an amount equal to that percentage of the municipal solid waste received on a daily basis at the processing facility and processed into RDF; but not to exceed fifteen percent (15%) of the total amount of the municipal solid waste received at the processing facility on a daily basis;

(7)
"Recovered material processing facility" means a facility engaged solely in the storage, processing, and resale or reuse of recovered material but does not mean a solid waste management facility if solid waste generated by a recovered material processing facility is managed pursuant to KRS Chapter 224 and administrative regulations adopted by the cabinet;

(8)
"Person" means an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, federal agency, state agency, city, commission, political subdivision of the Commonwealth, or any interstate body;

(9)
"Solid waste" means any garbage, refuse, sludge, and other discarded material, including solid, liquid, semisolid, or contained gaseous material resulting from industrial, commercial, mining (excluding coal mining waste, coal mining by-products, refuse and overburden), agricultural operations, coal combustion and coal gasification residuals and wastes, and from community activities, but does not include those materials including but not limited to sand, soil, rock, gravel, or bridge debris extracted as part of a public road construction project funded wholly or in part with state funds, recovered material, special wastes as designated by KRS 224.50-760, solid or dissolved material in domestic sewage, manure, crops, crop residue, or a combination thereof which are placed on the soil for return to the soil as fertilizers or soil conditions, or solid or dissolved materials in irrigation return flows or industrial discharges which are point sources subject to permits under Section 402 of the Federal Water Pollution Control Act, as amended (86 Stat. 880), or source, special nuclear, or by-product material as defined by the Atomic Energy Act of 1954, as amended (68 Stat. 923).

(a)
"Household solid waste" means solid waste, including garbage and trash generated by single and multiple family residences, hotels, motels, bunk houses, ranger stations, crew quarters, and recreational areas such as picnic areas, parks, and camp grounds;

(b)
"Commercial solid waste" means all types of solid waste generated by stores, offices, restaurants, warehouses, and other service and nonmanufacturing activities, excluding household and industrial solid waste;

(c)
"Industrial solid waste" means solid waste generated by manufacturing or industrial processes that is not a hazardous waste or a special waste as designated by KRS 224.50-760, including but not limited to waste resulting from the following manufacturing processes: electric power generation; fertilizer or agricultural chemicals; food and related products or by-products; inorganic chemicals; iron and steel manufacturing; leather and leather products; nonferrous metals manufacturing/foundries; organic chemicals; plastics and resins manufacturing; pulp and paper industry; rubber and miscellaneous plastic products; stone, glass, clay, and concrete products; textile manufacturing; transportation equipment; and water treatment; and

(d)
"Municipal solid waste" means household solid waste and commercial solid waste;

(10)
"Solid waste management" means the administration of solid waste activities: collection, storage, transportation, transfer, processing, treatment and disposal, which shall be in accordance with a cabinet approved county or multicounty solid waste management plan of the cabinet;

(11)
"Solid waste management area" or "area" means any geographical area established or, designated by the cabinet in accordance with the provisions of KRS Chapter 224;

(12)
"Solid waste management facility" means any facility for collection, storage, transportation, transfer, processing, treatment, or disposal of solid waste, whether such facility is associated with facilities generating such wastes or otherwise, but does not include a container located on property where solid waste is generated and which is used solely for the purpose of collection and temporary storage of that solid waste prior to off-site disposal, or a recovered material processing facility which is subject to regulation pursuant to the chapter for control of environmental impacts and to prevent any public nuisance; and

(13)
"Waste management district" means any county or group of counties electing to form under the provisions of KRS 109.115 and operate in conformance with the provisions of this chapter and with Section 4006 of the Resource Conservation and Recovery Act of 1976, as amended (P.L. 94-580).

Section 6.   KRS 151.250 is amended to read as follows:

(1)
(a)
Notwithstanding any other provision of law, no person and no city, county, or other political subdivision of the state, including levee districts, drainage districts, flood control districts or systems, or similar bodies, shall commence the construction, reconstruction, relocation or improvement of any dam, embankment, levee, dike, bridge, fill or other obstruction (except those constructed by the Department of Highways) across or along any stream, or in the floodway of any stream, unless the plans and specifications for such work have been submitted by the person or political subdivision responsible for the construction, reconstruction or improvement and such plans and specifications have been approved in writing by the cabinet and a permit issued. However, the cabinet by regulation may exempt those dams, embankments or other obstructions which are not of such size or type as to require approval by the cabinet in the interest of safety or retention of water supply. No surface impoundment for CCR or coal combustion wastes regardless of size or type shall be eligible for exemption under this section and shall not be issued a permit-by-rule or registered permit-by-rule.

(b)
As used in this section, "CCR" has the same meaning as in Section 1 of this Act.

(2)
No person, city, county or other political subdivision of the state shall commence the filling of any area with earth, debris, or any other material, or raise the level of any area in any manner, or place a building, barrier or obstruction of any sort on any area located adjacent to a river or stream or in the floodway of the stream so that such filling, raising or obstruction will in any way affect the flow of water in the channel or in the floodway of the stream unless plans and specifications for such work have been submitted to and approved by the cabinet and a permit issued as required in subsection (1) above.

(3)
Nothing in this section is intended to give the cabinet any jurisdiction or control over the construction, reconstruction, improvement, enlargement, maintenance or operation of any drainage district, ditch, or system established for agricultural purposes, or to require approval of the same except where such obstruction of the stream or floodway is determined by the cabinet to be a detriment or hindrance to the beneficial use of water resources in the area, and the person or political subdivision in control thereof so notified. The Department for Natural Resources through KRS Chapter 350 shall have exclusive jurisdiction over KRS Chapter 151 concerning the regulation of dams, levees, embankments, dikes, bridges, fills, or other obstructions across or along any stream or in the floodway of any stream which structures are permitted under KRS Chapter 350 for surface coal mining operations.

Section 7.   KRS 224.50-760 is amended to read as follows:

(1)
(a)
For purposes of this section and KRS 224.46-580(7), special wastes are those wastes of high volume and low hazard which include but are not limited to mining wastes, [utility wastes (fly ash, bottom ash, scrubber sludge), wastes from coal gasification facilities (vitrified coarse solid residues, prilled or blocked sulfur) approved by the cabinet based on submittal of appropriate testing demonstrating that the wastes are of low hazard, ]sludge from water treatment facilities and wastewater treatment facilities, cement kiln dust, gas and oil drilling muds, and oil production brines. Other wastes may be designated special wastes by the cabinet;

(b)
Disposal sites or facilities for special wastes shall be exempt from the provisions of KRS 224.46-520 and the provisions of KRS 224.43-810, 224.43-815, and KRS 224.46-820 to 224.46-870 but may be regulated by the cabinet consistent with the Resource Conservation and Recovery Act of 1976, as amended (Pub. L. 94-580), and regulations issued pursuant thereto, unless the special waste received is listed or meets the criteria of a hazardous waste in regulations pursuant to KRS 224.46-510(3). If the special waste is a hazardous waste as specified in regulations pursuant to KRS 224.46-510(3), the site or facility shall be required by the cabinet to comply with the provisions of KRS 224.46-520 but shall not be subject to the requirements of KRS 224.40-310(6);

(c)
Generators of special wastes shall register with the cabinet and be subject to the provisions of KRS 224.46-510, except for generators of coal mining wastes which shall be regulated pursuant to the provisions of KRS Chapter 350;

(d)
The cabinet shall, when promulgating regulations affecting special waste, recognize special waste as a separate and distinct indivisible category and shall recognize the distinct differences between the category of special wastes and other hazardous wastes and solid wastes as defined in KRS 224.1-010(31)(a) and 109.012(9) due to the fact that special wastes have large volume but low hazardousness. The cabinet's regulations for the generation, transport, recordkeeping, reporting, treatment, storage, and disposal shall reflect those distinct differences. The cabinet's regulations shall recognize and incorporate, where appropriate, and if consistent with the policies of KRS 224.46-510 to 224.46-570, any deadline extensions, studies, and specialized requirements for specific kinds of special wastes that are or may be undertaken at the federal or other levels of government; and

(e)
It is the intent of the General Assembly that the processing of sludge from water treatment facilities and wastewater treatment facilities by composting shall be considered an industrial process. The cabinet shall, when promulgating administrative regulations affecting sludge from water treatment facilities and wastewater treatment facilities, consider the treatment of this sludge by composting as an industrial process. The provisions of this paragraph and subsection (3) of this section shall not apply to a city, county, urban-county government, charter county government, or special district as defined in KRS Chapter 65, or to a public or private college or university that processes its own water treatment or wastewater treatment sludge by composting on property owned or leased by the city, county, urban-county government, charter county government, special district, or public or private college or university.

(2)
Generators of waste oil shall be exempt from the provisions of KRS 224.46-510 and 224.46-520 so long as waste oil is not specified as a hazardous waste in regulations pursuant to KRS 224.46-510(3) but may be regulated by the cabinet consistent with the Resource Conservation and Recovery Act of 1976, as amended (Pub. L. 94-580), and regulations issued pursuant thereto.

(3)
A permit application to establish, operate, or modify a composting site or composting facility for the processing of water treatment sludge or wastewater treatment sludge, shall require immediately the general public notice provided for in KRS 224.40-310(4) and (5). If a hearing is requested, no permit to establish, operate, or modify a composting site or facility shall be issued prior to the public hearing. The hearing shall be held within the county where the composting site or facility is located or proposed. Composting of this sludge shall be considered an industrial process.
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