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COMMONWEALTH OF KENTUCKY

STATE FISCAL NOTE STATEMENT

	GENERAL ASSEMBLY
	LEGISLATIVE RESEARCH COMMISSION

	2013  REGULAR SESSION
	


MEASURE
	(x ) 2013 BR No.
	1185
	
	( x)
	HB
	Bill No.
	299

	( ) Resolution No.
	
	
	( ) Amendment No.
	

	SUBJECT/TITLE
	An Act relating to an entity with a valid license issued by the Department of 
Insurance to operate as a health maintenance organization or insurer that operates

A Medicaid managed care organization.

	SPONSOR
	Representative Bob Damron


NOTE SUMMARY
	Fiscal Analysis:
	
	
	Impact
	
	
	No Impact
	X
	Indeterminable Impact

	Level(s) of Impact:
	
	
	State
	
	
	Local
	
	Federal

	Budget Unit(s) Impact
	Department for Medicaid Services

	Fund(s) Impact:
	
	X
	General
	
	
	Road
	X
	Federal

	
	
	Restricted Agency (Type)
	
	(Other)


FISCAL SUMMARY________________________________________________________________

	Fiscal Estimates
	
	2012-2013
	2013-2014
	Future Annual

Rate of Change

	Revenues          Increase
                             (Decrease)


	
	
	
	

	Expenditures     Increase 
                              (Decrease)

  
	
	Indeterminable
	Indeterminable
	Indeterminable

	Net Effect      Positive
                         (Negative)


	
	(Indeterminable)
	(Indeterminable)
	(Indeterminable)


MEASURE'S PURPOSE:   HB 299 differentiates for Medicaid managed care between “emergency” versus “nonemergency” medical services in a hospital emergency room and defines “medical screening fee” which shall only be applied to enrollees more than nine years old; requires Medicaid managed care organizations (MMCOs) to comply with state insurance codes relating to providing Medicaid benefits when it does not conflict with federal law; prohibits MMCOs from directing any enrollee to any particular provider; requires MMCOs to use the nationally recognized clinical review criteria known as “Interqual” to determine medical necessity of a given service or, if Interqual does not speak to a service, authorizes the enrollee’s treating physician to determine medical necessity of treatment; prohibits MMCOs from denying requests for health services without conducting an investigation based on all available information; requires MMCOs to reimburse for a service at the contract amount; requires MMCOs to allow enrollees or providers due process when seeking to challenge an adverse determination; allows MMCO enrollees or health care providers to have a private right of action  against an MMCO for an adverse determination; requires MMCOs to fully cover emergency services at any hospital; prohibits a  MMCO from  requiring prior-authorization for  emergency psychiatric care; requires the Medicaid Commissioner to monitor  MMCOs for compliance with this Act, and to submit quarterly reports to the Interim Joint Committee on Appropriations and Revenue on MMCO claims payments and activities; and, requires that a MMCO which receives a capitation amount for a period of retroactive eligibility to, upon a provider’s request, perform a retrospective review of services provided to that enrollee during the period of retroactive eligibility as a condition to receiving payment.  Repeals the requirement that the Cabinet for Health and Family Services establish a system to reduce unnecessary hospital emergency room utilization and costs.
PROVISION/MECHANICS:  HB 299 creates a new section of KRS 205.510 to 205.560 to define "emergency services," "emergency medical conditions," "non-emergency condition," "medical screening fee," and "Medicaid managed care organization"; amends KRS 205.522 to define "Medicaid managed care organization" and to require Medicaid managed care organizations to comply with the provisions of the state health insurance code contained in KRS 304.17A-700 to 304.17A-730, KRS 304.17A-500 to 304.17A-560, KRS 304.17A-575 to 304.17A-590, KRS 304.17A-600, 304.17A-607, 304.17A-609, 304.17A-611, 304.17A-617, 304.17A-619, KRS 304.17A-640 to 304.17A-647, and KRS 304.17A-660 to 304.17A-661 relating to patient protections, utilization review and appeals, payment of claims, treatment for emergency conditions, and treatment for mental health conditions for enrollees in Medicaid managed care in the same manner as required for insureds within the private managed care systems, except where in conflict with the provisions of 42 U.S.C. sec. 1396u-2 or federal regulations promulgated in 42 C.F.R. Pt. 438; prohibits specified actions, non-actions, or refusals by a Medicaid managed care organization, its agents, representatives, and employees; authorizes an enrollee in a Medicaid managed care organization to assign his or her rights to a health care provider to challenge or appeal an adverse determination by the organization concerning health care services; authorizes a private cause of action against a Medicaid managed care organization by an enrollee or health care provider aggrieved by an adverse determination concerning coverage or payment for health care services alleged to be in violation of Sections 1 to 5 of this Act; authorizes an administrative hearing for an appeal by an enrollee or health care provider of an adverse determination regarding coverage or payment for health care services made by a Medicaid managed care and require the hearing officer to issue a final order within 30 days following a hearing, subject to judicial review pursuant to KRS 13B.140; creates a new section of KRS 205.222 to 205.560 to provide that a determination of an emergency or non-emergency condition by an emergency treating physician or provider shall be binding on the Medicaid managed care organization; requires a Medicaid managed care organization to fully cover emergency services provided to enrollees at any hospital regardless of the hospital's participation status; prohibits a preauthorization requirement by a Medicaid managed care organization for admission of an enrollee with a psychiatric emergency medical condition if inpatient admission is required to stabilize the patient and prohibits denial of coverage or payment for the first 24 hours of the inpatient care for a psychiatric medical condition; authorizes a medical screening fee to be reimbursed to a hospital only for enrollees who are more than 9 years old; and prohibits Medicaid managed care organization reimbursement to an out-of-network provider for emergency service at an amount less than the fee-for-service rate promulgated by the Department for Medicaid Services; creates a new section of KRS 205.222 to 205.560 to require the Commissioner of the Department for Medicaid Services to monitor and enforce compliance with Sections 1 to 5 of this Act by Medicaid managed care organizations; establishes Medicaid managed care reporting requirements for the Department for Medicaid Services including a quarterly report to the Interim Joint Committee on Appropriations and Revenue containing the requirements specified in Section 4 of this Act, a copy of the final audited annual "Healthcare Effectiveness Data and Information Set" to the Interim Joint Committee on Appropriations and Revenue received from each Medicaid managed care organization, and a copy of each audit, performed by the Department for Medicaid Services or its contractor, of each Medicaid managed care organization to the Auditor of Public Accounts for posting on the Auditor's Web site, and a copy to the Interim Joint Committee on Appropriations and Revenue, and requires the Department for Medicaid Services to post a copy of the audit on the agency Web site; creates a new section of KRS 205.222 to 205.560 to require a Medicaid managed care organization which receives a capitation payment for a period of retroactive eligibility to perform a retrospective review of medical necessity, upon a provider's request, if received within 1 year following the date of service, for services rendered to the enrollee during the period of retroactive eligibility, and if a denial is issued by the Medicaid managed care organization based on medical necessity, a telephonic peer-to-peer review between the enrollee's treating provider and the Medicaid managed care organization's health care professional who issued the decision, prior to requiring the hospital or treating provider to file a request for reconsideration with the Medicaid managed care organization; amends KRS 205.6328, 205.6334, and 205.6336 to conform; repeals KRS 204.6310.
FISCAL EXPLANATION:  Analysis by LRC Office of Budget Review staff indicates there will be a fiscal impact to this measure, but the amount is indeterminable. There are many provisions of the bill that could increase costs for MMCO's which will increase state contract costs including (but not limited to):

(1)  For urban areas, requires acute care, primary care and specialty services within 30 miles of a members’ home or work, instead of the 60 miles currently utilized by the federal Medicare program and Kentucky's MMCOs.  For rural areas, requires a provider network of primary care, hospital and pharmacy services within 30 minutes or 30 miles with other services available within 50 miles or 50 minutes.
(2)  Requires the use of Interqual to determine medical necessity and clinical appropriateness.  Current MMCO contracts require that the criteria be nationally recognized, so contract amendments may be required.  At least two    MMCOs are not already using Interqual.  

(3)  For criteria not covered by Interqual, allows physicians to make the determination of medical necessity and clinical appropriateness.

(4)  Specifies that an emergency room physician or provider determines the existence of an emergency versus a non-emergency medical condition, and makes that determination binding on MMCOs regardless of the criteria currently used by the MMCOs.  

(5)  Requires MMCOs to fully cover emergency services regardless of the hospital's participation status with that MMCO.  

(6)  Requires MMCOs to reimburse out-of-network providers at the Medicaid fee-for-service (FFS) rate.  

(7)  Requires MMCOs to follow state health insurance codes relating to patient protections, utilization review and appeals, payment of claims, treatment of emergency conditions, and treatment for mental health conditions in the same manner as private managed care systems.

Current MMCO contracts include a provision that states:  

“….Prospective adjustments to the rates may be required.  Funds previously paid may be adjusted when the Capitation Rate revision is the result of legislative, executive or judicial mandated changes in Medicaid services...Changes mandated by state or federal legislation, or executive, regulatory or judicial mandates will take effect on the dates specified in the legislation or mandate.  Any rate adjustments should be made through the Contractual amendment process…”
The Cabinet for Health and Family Services (CHFS) indicates that the above will require material changes in MMCO contracts substantial enough to increase current and future contracts by an indeterminable amount.  CHFS indicates that each 1% increase in MMCO contracts, at current levels, would cost $3.42 million in total funds ($1.026 million state funds).
Although there is no way to determine what the future rate increase will be, the MMCOs have indicated that they will have increased costs.  Passport Health Plan MMCO indicates the only additional cost it would have from this legislation would be approximately $500,000 to switch to using Interqual for behavioral health clients.

Kentucky Spirit MMCO indicates that just reverting back to pre-triage methodology ($50 for non-emergency services in the hospital emergency room) would cost over $6 million.  Although a more definitive estimate would require actuarial analysis.

Wellcare MMCO estimates that reimbursing the full cost of care in hospital emergency rooms would cost a conservative $25 million initially.  Additionally, Wellcare believes this estimate would increase as hospitals shift overhead costs to the Medicaid program.
CHFS anticipates this legislation will increase the number of Medicaid appeals by at least 100 cases per year which would require one additional attorney hearing officer at an annual cost of $70,000 (including salary, fringe and operating costs).  The Cabinet is also concerned that the legislative changes could create contract issues that will jeopardize the $25 million performance bond on the Kentucky Spirit contract. 
The Kentucky Hospital Association is not in agreement with the positions of the Cabinet and MMCO's.  KHA has  indicated there should be no cost to the state for this legislation for the following reasons:  a)  regular Medicaid program emergency room expenditures were included in the Data Book used by the MMCOs to bid on contracts;  b)  all of the MMCOs have stated they are using the Interqual criteria except Coventry’s mental health vendor; c)  there is already a hearings branch in CHFS which hears numerous administrative appeals;  and, d)  MMCOs, with the exception of Kentucky Spirit, are already conducting retrospective reviews of services and receiving capitation payments for the period of retroactive eligibility.
	DATA SOURCE(S)
	Cabinet for Health and Family Services; Wellcare, Ky Spirit and Passport MMCOs;  Kentucky Hospital Association
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