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AN ACT relating to drug-free workplaces.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 9 of this Act, unless the context requires otherwise:

(1)
"Alcohol" means ethyl alcohol, hydrated oxide of ethyl, or spirit of wine, produced from any source or process;

(2)
"Certified employer" means an employer with a drug-free workplace program certified by the cabinet; 

(3)
"Consortium" means an entity, which may involve varied pools of employers and their employees, established to provide cost-effective services to employers to help the employers comply with drug-free workplace program requirements and may provide employer education, supervisor training, and drug and alcohol testing at a reduced cost to the employers who choose to participate;

(4)
"Drug" means a controlled substance as defined in KRS 218A.010 and as established in 902 KAR Chapter 55, including:

(a)
Amphetamines;

(b)
Cannabanoids/THC;

(c)
Cocaine;

(d)
Opiates;

(e)
Phencyclidine (PCP);

(f)
 Benzodiazepines;

(g)
 Propoxyphene;

(h)
Methaqualone;

(i)
Methadone;

(j)
Barbiturates;

(k)
Synthetic narcotics;

(l)
Illicit substances; and

(m)
Volatile substances as defined by KRS 217.900.
(5)
"Drug or alcohol rehabilitation program" means a service provider that provides confidential, timely, and expert identification, assessment, treatment, and resolution of employee drug or alcohol abuse;

(6)
"Drug test" or "test" means a chemical, biological, or physical instrumental analysis administered by a qualified laboratory, for the purpose of determining the presence or absence of a drug or its metabolites or alcohol pursuant to standards, procedures, and protocols established by the United States Department of Health and Human Services' Substance Abuse and Mental Health Services Administration;

(7)
"Employee" means the same as in KRS 337.010;

(8)
"Employee assistance program" means an established program providing:
(a)
Professional assessment of employee personal concerns;

(b)
Confidential and timely services to identify employee alcohol or substance abuse;

(c)
Referrals of employees with alcohol or substance abuse for appropriate diagnosis, treatment, and assistance; and

(d)
Follow-up services for employees who participate in a drug or alcohol rehabilitation program and are recommended for monitoring after returning to work;
(9)
"Employer" means the same as in KRS 337.010;

(10)
"Illicit substance" means the same as in KRS 351.010;

(11)
"Medical review officer" means a licensed physician with knowledge of substance abuse disorders, laboratory testing, chain of custody, collection procedures, the ability to verify positive, confirmed test results, and the necessary medical training to interpret and evaluate a positive test result in relation to the person’s medical history or any other relevant biomedical information;

(12)
"Program" means the Kentucky Drug-Free Workplace Program;

(13)
"Qualified laboratory" means a laboratory certified in accordance with the National Laboratory Certification Program by the United States Department of Health and Human Services’ Substance Abuse and Mental Health Services Administration;

(14)
"Reasonable suspicion testing" means drug or alcohol testing that meets the requirements in Section 3 of this Act; and

(15)
"Serious physical injury" means an injury which has a reasonable potential to cause death.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
Employer participation in the Drug-Free Workplace Program shall be voluntary.

(2)
All drug or alcohol testing shall be conducted:
(a)
In accordance with applicable federal and state requirements, as utilized in each part of the testing process; and

(b)
As required by Section 3 of this Act for participants in the Drug-Free Workplace Program.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
To obtain certification for a drug-free workplace program, an employer shall comply with all of the following minimum requirements:

(a)
The program shall include alcohol and substance abuse education and awareness training for employees and supervisors which:

1.
Provides all employees written materials explaining the employer’s policies and procedures with respect to the drug-free workplace program;

2.
Provides each employee at least one (1) hour of initial, and at least thirty (30) minutes refresher each year thereafter, of alcohol and substance abuse education and awareness training which shall include at a minimum information concerning:
a.
 Alcohol and drug testing;

b
The effects of alcohol and drug use on an individual’s health, work, and personal life;

c.
The disease of alcohol or drug addiction;

d.
Signs and symptoms of an alcohol or drug problem;

e.
The role of coworkers and supervisors in addressing alcohol or substance abuse; and

f.
 Referrals to an employee assistance program; and
3.
Provides all supervisory personnel, in addition to the training specified, with thirty (30) minutes each year of alcohol and substance abuse education and awareness training, which shall include at a minimum information on:

a.
Recognizing the signs of alcohol and substance abuse in the workplace;

b.
Documenting signs of employee alcohol or substance abuse;

c.
Referring employees to an employee assistance program or other alcohol and substance abuse treatment; and

d.
Legal and practical aspects of reasonable suspicion testing for the presence of drugs and alcohol.
(2)
The program shall include reasonable suspicion testing which shall be based on a belief that an employee is using or has used drugs or alcohol in violation of the employer’s policy, drawn from specific objective and articulable facts and reasonable inferences drawn from those facts in light of experience, training, or education. The reasonable suspicion testing shall be based upon:

(a)
While at work, direct observation of drug or alcohol use or of the physical symptoms or manifestations of being under the influence of a drug or alcohol;

(b)
While at work, abnormal conduct, erratic behavior, or a significant deterioration in work performance;

(c)
A report of drug or alcohol use provided by a reliable and credible source;

(d)
Evidence that an individual has tampered with a drug or alcohol test during employment with the current covered employer;

(e)
Information that an employee has caused, contributed to, or been involved in an accident while at work; or

(f)
Evidence that an employee has used, possessed, sold, solicited, or transferred illegal or illicit drugs or used alcohol while on the covered employer’s premises or while operating the covered employer’s vehicle, machinery, or equipment.
(3)
The program shall include breath alcohol and urine drug testing to which job applicants or employees shall be required to submit at the following times:

(a)
For urine drug testing:

1.
After a conditional offer of employment;

2.
After being selected using a statistically valid, unannounced random method;

3.
Upon reasonable suspicion of prohibited drug use;

4.
At follow-up testing at least once per quarter for one (1) year after the employee’s successful completion of an employee assistance program for drug-related problems, or a drug rehabilitation program, or as recommended by the person administering the drug rehabilitation program; and

5.
Following an accident on the premises of the employer or in the course of employment for the employer which requires off-site medical attention be given to a person; and
(b)
For breath alcohol testing:

1.
After a conditional offer of employment;

2.
Upon reasonable suspicion of prohibited alcohol use;

3.
Following an accident on the premises of the employer or in the course of employment for the employer which requires off-site medical attention be given to a person; and

4.
Follow-up testing at least once per quarter for one (1) year after the employee's successful completion of an employee assistance program for alcohol-related problems, or an alcohol rehabilitation program, or as recommended by the person administering the alcohol rehabilitation program.

(4)
The employer shall pay the cost of all drug tests, initial and confirmation, which the employer requires of employees.

(5)
An employer who is certified as having a drug-free workplace, may not discharge, discipline, or discriminate against an employee solely upon voluntarily seeking treatment, while under the employment of a certified employer, if the employee has not previously had a positive drug test, entered an employee assistance program for drug-related problems, or entered an alcohol and drug rehabilitation program.

(6)
An employee who is caught at the workplace with an illicit substance may be subject to discharge or discipline as the employer deems appropriate.

(7)
The secretary may issue a certification for a program that provides for alcohol and drug testing of other fluids or products of the human body capable of revealing the presence of drugs or alcohol if the testing is as accurate as, and equivalent to, breath alcohol and urine drug testing and complies with this section.

(8)
The program shall include the minimum testing protocol which shall include:
(a)
A maximum acceptance level of breath alcohol concentration, which shall be a concentration of four hundredths (0.04); and

(b)
An eleven (11) panel urine test that shall include testing for the following substances:

1.
Amphetamines;

2.
Cannabanoids/THC;

3.
Cocaine;

4.
Opiates;

5.
Phencyclidine (PCP);

6.
Benzodiazepines;

7.
Propoxyphene;

8.
Methaqualone;

9.
Methadone;

10.
Barbiturates; and

11.
Synthetic narcotics.
(9)
The program shall provide that the collection of samples and administration of drug and alcohol tests shall follow all standards, procedures, and protocols set forth by the United States Department of Health and Human Services’ Substance Abuse and Mental Health Administration.

(10)
The program shall ensure that the test results have been performed by a qualified laboratory.

(11)
The program shall include medical review of test results as follows:
(a)
All test results shall be submitted for medical review by the medical review officer, who shall consider the medical history of the employee or applicant, as well as other relevant biomedical information;

(b)
If there is a positive test result, the employee or applicant shall be given an opportunity to report to the medical review officer the use of any prescription or over-the-counter medication being taken;

(c)
If the medical review officer determines that there is a legitimate medical explanation for a positive test result, the medical review officer shall certify that the test results do not indicate the unlawful use of alcohol or a controlled substance;

(d)
If the medical review officer determines, after appropriate review, that there is not a medical explanation for the positive test result other than the unauthorized use of alcohol or unlawful or unauthorized drug, the medical review officer shall refer the individual tested to an employee assistance program or to a personnel or administrative officer for further proceedings in accordance with the employer’s drug-free workplace program; and

(e)
Determinations concerning the use of alcohol or a controlled or illicit substance shall comply with all procedures outlined in the United States Department of Health and Human Services’ Substance Abuse and Mental Health Services Administration "Medical Review Officer Manual for Federal Agency Workplace Drug Testing Programs."

(12)
The program shall include an employee assistance program for its employees and supervisory personnel. The employer shall:

(a)
Establish the employee assistance program as a part of its internal personnel services; or

(b)
Contract with an entity that provides such services. An employer's participation in a consortium shall satisfy this requirement.

(13)
The program shall include controlled-access maintenance at the employer’s place of business of records including the names and position titles of all employees and supervisory personnel trained under the program, and the names of all persons who presented alcohol and substance abuse training, for review by the office.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
An employee or job applicant whose drug or alcohol test result is confirmed as positive shall not, by virtue of the result alone, be deemed to have a disability as defined under federal, state, or local disability discrimination laws.

(2)
A certified employer who discharges or disciplines an employee or refuses to hire a job applicant in compliance with Sections 1 to 9 of this Act is considered to have discharged, disciplined, or refused to hire for cause.

(3)
No physician-patient relationship is created between an employee or job applicant and a covered employer or any person performing or evaluating a drug or alcohol test, solely by the establishment, implementation, or administration of a drug or alcohol testing program. This section in no way relieves the person performing the test from responsibility for acts of negligence in performing the tests.

(4)
Nothing in Sections 1 to 9 of this Act shall be construed to prevent an employer from establishing reasonable work rules related to employee possession, use, sale, or solicitation of drugs or alcohol, including convictions for offenses relating to drugs or alcohol, and taking action based upon violation of any of those rules.

(5)
Nothing in Sections 1 to 9 of this Act shall be construed to operate retroactively, and nothing in this section shall abrogate the right of an employer to conduct any drug or alcohol testing of employees that is otherwise permitted by law.

(6)
If an employee or job applicant refuses to submit to a drug or alcohol test, the certified employer is not barred from discharging or disciplining the employee or from refusing to hire the job applicant; however, this subsection does not abrogate the rights and remedies of the employee or job applicant as otherwise provided in this section.

(7)
In cases where an employee of a certified employer is injured, if the employee has, at the time of the injury, a blood alcohol concentration level equal to or greater than four hundredths (0.04) as determined by blood or breath testing, or if the injured employee has a positive confirmation of an unlawful or unauthorized drug, then it is presumed that the drug or alcohol was the proximate cause of the injury, and no compensation shall be allowed for injury or death. This presumption may be rebutted by clear and convincing evidence that the drug or alcohol was not the proximate cause of injury.

(8)
If the injured employee of a certified employer refuses to submit to a drug test, it shall be presumed, in the absence of clear and convincing evidence to the contrary, that the proximate cause of the injury was the influence of drugs and no compensation shall be allowed for injury or death.

(9)
This section does not prohibit an employer from conducting medical screening or other tests required, permitted, or not disallowed by any statute, rule, or regulation for the purpose of monitoring exposure of employees to toxic or other unhealthy substances in the workplace or in the performance of job responsibilities. The screening or testing is limited to the specific substances expressly identified in the applicable statute, rule, or regulation, unless prior written consent of the employee is obtained for other tests. If applicable, the drug or alcohol testing shall be specified in a collective bargaining agreement as negotiated by the appropriate certified bargaining agent before testing is implemented.

(10)
No cause of action shall arise in favor of any person based upon the failure of an employer to establish a program or policy for drug or alcohol testing.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

Records of drug or alcohol test results, written or otherwise, received by the employer shall be confidential communications and shall not be disclosed by the employer to any party unless:

(1)
A written release of information is granted and signed by the employee; or

(2)
The release is ordered by a court of competent jurisdiction.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
Employers who desire a drug-free workplace certification pursuant to KRS 304.13-167 and Section 3 of this Act shall submit to the cabinet an initial notarized application, and annually thereafter, in the form of an affidavit executed by the owner or chief executive officer of the business establishing that it provides a drug-free workplace by:

(a)
Providing a copy of a statement to each employee and posting the statement in a prominent place at each worksite. The statement shall:

1.
Notify employees that the unlawful manufacture, distribution, dispensation, possession, or use of alcohol or a controlled or illicit substance is prohibited in the workplace;

2.
Identify methods that may be used by the employer to determine whether violations by an employee exists; and

3.
Specify the actions that will be taken against employees for violations of the prohibition;

(b)
Establishing an alcohol and substance abuse education and awareness training program which complies with the minimum requirements of Section 3 of this Act to inform employees and supervisory personnel about:

1.
The dangers of drug abuse in the workplace;

2.
The role of coworkers and supervisors in addressing alcohol or drug abuse;

3.
The employer’s policy of maintaining a drug-free workplace;

4.
Available drug counseling, rehabilitation, and employee assistance programs; and

5.
The penalties for violations of the drug-free workplace policy;

(c)
Establishing a program that includes alcohol and drug testing performed as established in Section 3 of this Act;

(d)
Provides an employee assistance program as established in subsection (12) of Section 3 of this Act which shall include:
1.
Professional assessment of employee personal concerns;

2.
Confidential and timely services to identify employee drug or alcohol abuse;

3.
Referrals of employees for appropriate diagnosis, treatment, and assistance with regard to employee alcohol or substance abuse;

4.
Follow-up services for employees who participate in a drug or alcohol rehabilitation program and are recommended for monitoring after returning to work; and

5.
Provision of services regardless of race, color, religion, national origin, disability, sex, or age;

(e)
Verifying that the frequency and duration of each employee and supervisor training session meets the requirements of Section 3 of this Act;

(f)
Verifying that all employees have participated, or shall participate during the calendar year, in the required alcohol and substance abuse education and awareness training sessions;

(g)
Maintaining a drug-free workplace throughout its workers’ compensation insurance policy period; and

(h)
Maintaining the drug-free workplace program in compliance with all federal and state laws and regulations that apply to that particular business.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
An employer's initial drug-free workplace program application shall include copies of the following documents:

(a)
The employer’s written drug-free workplace policy;

(b)
Documents provided to employees regarding the drug-free workplace program, if different from the policy; and

(c)
The following, if not included in the drug-free workplace policy:
1.
A statement identifying each alcohol and drug test that will be conducted;

2.
A statement describing the employer’s employee assistance program;

3.
A description of the alcohol and substance abuse education and awareness training program for employees and supervisory personnel; and

4.
A statement describing the confidentiality of the employer’s drug-free workplace program.

(2)
Employers shall attach the documents listed in subsection (1) of this section to a renewal application only if a substantive change or amendment has been made to the material filed with the initial application.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
If the cabinet receives an incomplete application for certification of a drug-free workplace, the cabinet shall notify an employer in writing and state the necessary information or documents to provide a complete review of the application.

(2)
The employer shall provide the additional information and documents within fifteen (15) days of the notification of an incomplete application.

(3)
If the employer fails to provide the requested information, the application shall be denied.

(4)
Within sixty (60) days of receipt of a complete application, the cabinet shall issue a written statement to the applicant approving or denying the application.

(5)
If the application is denied, the written notification shall specifically state the reasons for the denial.

(6)
The notification of approval or denial shall be mailed by certified mail, return receipt requested, to the address listed on the application.

(7)
If an employer who has been certified to have a drug-free workplace program discontinues or fails to maintain its program, the cabinet shall revoke the employer’s certification.

(8)
The cabinet shall submit written notification of the revocation which shall:
(a)
Include specific reasons for the revocation; and

(b)
Be mailed by certified mail, return receipt requested, to the address listed on the employer’s certification.

(9)
Service by certified mail shall be complete:

(a)
Upon delivery of the notification;

(b)
Upon acceptance by any person eighteen (18) years or older at the employer's address;

(c)
Upon refusal to accept by a person at the employer’s address;

(d)
Upon the United States Postal Service’s inability to deliver the notification if properly addressed; or

(e)
Upon failure of the applicant to claim the notification prior to its return to the office by the United States Postal Service.

(10)
The return receipt or envelope shall be proof of acceptance, refusal, inability to deliver, or failure to claim the envelope.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
If an employer’s application for certification is denied or revoked, an employer may request, in writing, a hearing before the cabinet on the denial or revocation of certification.

(2)
The request for a hearing shall be filed with the cabinet within twenty (20) days from the date of the notice of denial or revocation.

(3)
Upon receipt of a request for a hearing, the cabinet shall issue a notice of hearing to be held no sooner than ten (10) days and no later than thirty (30) days after the request unless agreed to by the parties.

(4)
No later than thirty (30) days after the hearing is closed, the cabinet shall issue a written order concerning all matters addressed at the hearing.

(5)
The cabinet’s final order may be appealed to the Franklin Circuit Court in accordance with KRS 13B.140.

Section 10.   KRS 341.370 is amended to read as follows:

(1)
A worker shall be disqualified from receiving benefits for the duration of any period of unemployment with respect to which:

(a)
He has failed without good cause either to apply for available, suitable work when so directed by the employment office or the secretary or to accept suitable work when offered him, or to return to his customary self-employment when so directed by the secretary; or

(b)
He has been discharged for misconduct or dishonesty connected with his most recent work, or from any work which occurred after the first day of the worker's base period and which last preceded his most recent work, but legitimate activity in connection with labor organizations or failure to join a company union shall not be construed as misconduct; failure of a drug test given by an employer who has been certified as having a drug-free workplace pursuant to Section 3 of this Act shall constitute misconduct under this paragraph; or

(c)
He has left his most recent suitable work or any other suitable work which occurred after the first day of the worker's base period and which last preceded his most recent work voluntarily without good cause attributable to the employment. No otherwise eligible worker shall be disqualified from receiving benefits for:

1.
Leaving his next most recent suitable work which was concurrent with his most recent work;

2.
Leaving work which is one hundred (100) road miles or more, as measured on a one (1) way basis, from his home to accept work which is less than one hundred (100) road miles from his home;

3.
Accepting work which is a bona fide job offer with a reasonable expectation of continued employment; or

4.
a.
Leaving work to accompany the worker's spouse to a different state when the spouse is reassigned by the military.

b.
Subdivision a. of this subparagraph shall apply only if the state of relocation has adopted a statute substantially similar to that subdivision.

(2)
A worker shall be disqualified from receiving benefits for any week with respect to which he knowingly made a false statement to establish his right to or the amount of his benefits, and, within the succeeding twenty-four (24) months, for the additional weeks immediately following the date of discovery, not to exceed a total of fifty-two (52), as may be determined by the secretary.

(3)
No worker shall be disqualified under paragraph (b) or (c) of subsection (1) of this section unless the employer, within a reasonable time as prescribed by regulations promulgated by the secretary, notifies the Education and Workforce Development Cabinet and the worker in writing of the alleged voluntary quitting or the discharge for misconduct. Nothing in this subsection shall restrict the right of the secretary to disqualify a worker whose employer has refused or failed to notify the Education and Workforce Development Cabinet of the alleged voluntary quitting or discharge for misconduct, if the alleged voluntary quitting or discharge for misconduct is known to the secretary prior to the time benefits are paid to the worker. The exercise of the right by the secretary, in the absence of timely notice from the employer, shall not relieve the employer's reserve account or reimbursing employer's account of benefit charges under the provisions of subsection (3) of KRS 341.530.

(4)
As used in this section and in subsection (3) of KRS 341.530, "most recent" work shall be construed as that work which occurred after the first day of the worker's base period and which last preceded the week of unemployment with respect to which benefits are claimed; except that, if the work last preceding the week of unemployment was seasonal, intermittent, or temporary in nature, most recent work may be construed as that work last preceding the seasonal, intermittent, or temporary work.

(5)
No worker shall be disqualified or held ineligible under the provisions of this section or KRS 341.350, who is separated from employment pursuant to a labor management contract or agreement, or pursuant to an established employer plan, program, or policy, which permits the employer to close the plant or facility for purposes of vacation or maintenance.

(6)
"Discharge for misconduct" as used in this section shall include but not be limited to, separation initiated by an employer for falsification of an employment application to obtain employment through subterfuge; knowing violation of a reasonable and uniformly enforced rule of an employer; unsatisfactory attendance if the worker cannot show good cause for absences or tardiness; damaging the employer's property through gross negligence; refusing to obey reasonable instructions; reporting to work under the influence of alcohol or drugs or consuming alcohol or drugs on employer's premises during working hours; conduct endangering safety of self or co-workers; and incarceration in jail following conviction of a misdemeanor or felony by a court of competent jurisdiction, which results in missing at least five (5) days work.

(7)
"Duration of any period of unemployment," as that term is used in this section, shall be the period of time beginning with the worker's discharge, voluntary quitting, or failure to apply for or accept suitable work and running until the worker has worked in each of ten (10) weeks, whether or not consecutive, and has earned ten (10) times his weekly benefit rate in employment covered under the provisions of this chapter or a similar law of another state or of the United States.

Section 11.   KRS 342.165 is amended to read as follows:

(1)
If an accident is caused in any degree by the intentional failure of the employer to comply with any specific statute or lawful administrative regulation made thereunder, communicated to the employer and relative to installation or maintenance of safety appliances or methods, the compensation for which the employer would otherwise have been liable under this chapter shall be increased thirty percent (30%) in the amount of each payment. If an accident is caused in any degree by the intentional failure of the employee to use any safety appliance furnished by the employer or to obey any lawful and reasonable order or administrative regulation of the commissioner or the employer for the safety of employees or the public, the compensation for which the employer would otherwise have been liable under this chapter shall be decreased fifteen percent (15%) in the amount of each payment.

(2)
No compensation shall be payable for work-related injuries if the employee at the time of entering the employment of the employer by whom compensation would otherwise be payable falsely represents, in writing, his or her physical condition or medical history, if all of the following factors are present:

(a)
The employee has knowingly and willfully made a false representation as to his or her physical condition or medical history;

(b)
The employer has relied upon the false representation, and this reliance was a substantial factor in the hiring; and

(c)
There is a causal connection between the false representation and the injury for which compensation has been claimed.

(3)
In cases where the employer has implemented a certified drug-free workplace pursuant to Sections 1 to 9 of this Act:

(a)
If the injured employee has, at the time of the injury, a blood alcohol concentration level equal to or greater than four hundredths (0.04) as determined by blood or breath testing, or if the injured employee has a positive drug test, then it is presumed that the drug or alcohol was the proximate cause of the injury, and no compensation shall be allowed for injury or death. This presumption may be rebutted by clear and convincing evidence that the drug or alcohol was not the proximate cause of injury; or

(b)
If the injured employee refuses to submit to a drug test, it shall be presumed, in the absence of clear and convincing evidence to the contrary, that the proximate cause of the injury was the influence of drugs and no compensation shall be allowed for injury or death.
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