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AN ACT relating to criminal expungements.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 431 IS CREATED TO READ AS FOLLOWS:

(1)
For the purposes of Sections 2 and 3 of this Act, "expungement" means the deletion of all electronic records and restriction on inspection by any persons not authorized by court order of documentary records including but not limited to arrest records, fingerprints, photographs, index references, or other data relating to the arrest, charge, or other matters arising out of the case.

(2)
Beginning January 1, 2013, every petition filed seeking an expungement shall include a certification of eligibility for expungement. The Department of Kentucky State Police and the Administrative Office of the Courts shall create a form by which the Department of Kentucky State Police and the Administrative Office of the Courts shall certify that the agencies have conducted a criminal background check on the petitioner and whether or not the petitioner is eligible to have the requested record expunged. The Kentucky State Police shall promulgate administrative regulations to implement this section, in consultation with the Administrative Office of the Courts.

Section 2.   KRS 431.076 is amended to read as follows:

(1)
A person who has been charged with a criminal offense and who has been found not guilty of the offense, or against whom charges have been dismissed with prejudice, and not in exchange for a guilty plea to another offense, may make a motion, in the District or Circuit Court in which the charges were filed, to expunge all records[ including, but not limited to, arrest records, fingerprints, photographs, index references, or other data, whether in documentary or electronic form, relating to the arrest, charge, or other matters arising out of the arrest or charge].

(2)
The expungement motion shall be filed no sooner than sixty (60) days following the order of acquittal or dismissal by the court.

(3)
Following the filing of the motion, the court may set a date for a hearing. If the court does so, it shall notify the county or Commonwealth's attorney, as appropriate, of an opportunity for a response to the expungement motion. In addition, if the criminal charge relates to the abuse or neglect of a child, the court shall also notify the Office of General Counsel of the Cabinet for Health and Family Services of an opportunity for a response to the expungement motion. The counsel for the Cabinet for Health and Family Services shall respond to the expungement motion, within twenty (20) days of receipt of the notice, which period of time shall not be extended by the court, if the Cabinet for Health and Family Services has custody of records reflecting that the person charged with the criminal offense has been determined by the cabinet or by a court under KRS Chapter 620 to be a substantiated perpetrator of child abuse or neglect. If the cabinet fails to respond to the expungement motion or if the cabinet fails to prevail, the order of expungement shall extend to the cabinet's records. If the cabinet prevails, the order of expungement shall not extend to the cabinet's records.

(4)
If the court finds that there are no current charges or proceedings pending relating to the matter for which the expungement is sought, the court may grant the motion and order the expunging[sealing] of all records in the custody of the court and any records in the custody of any other agency or official, including law enforcement records. The court shall order the expunging[sealing] on a form provided by the Administrative Office of the Courts. Every agency, with records relating to the arrest, charge, or other matters arising out of the arrest or charge, that is ordered to expunge[seal] records, shall certify to the court within sixty (60) days of the entry of the expungement order, that the required expunging[sealing] action has been completed. All orders enforcing the expungement procedure shall also be expunged[sealed].

(5)
After the expungement, the proceedings in the matter shall be deemed never to have occurred. The court and other agencies shall reply to any inquiry that no record exists on the matter. The person whose record is expunged shall not have to disclose the fact of the record or any matter relating thereto on an application for employment, credit, or other type of application.

(6)
Inspection of the expunged records may thereafter be permitted by the court only upon a motion by the person who is the subject of the records and only to those persons named in the motion.

(7)
This section shall be retroactive.

Section 3.   KRS 431.078 is amended to read as follows:

(1)
Any person who has been convicted of a misdemeanor or a violation, or a series of misdemeanors or violations arising from a single incident, may petition the court in which he was convicted for expungement of his misdemeanor or violation record, including a record of any charges for misdemeanors or violations that were dismissed or amended in the criminal action. The person shall be informed of the right at the time of adjudication.

(2)
Except as provided in KRS 218A.275(8) and 218A.276(8), the petition shall be filed no sooner than five (5) years after the completion of the person's sentence or five (5) years after the successful completion of the person's probation, whichever occurs later.

(3)
(a)
Upon the filing of a petition and payment to the circuit clerk of one hundred dollars ($100), the court shall set a date for a hearing and shall notify the county attorney; the victim of the crime, if there was an identified victim; and any other person whom the person filing the petition has reason to believe may have relevant information related to the expungement of the record. Inability to locate the victim shall not delay the proceedings in the case or preclude the holding of a hearing or the issuance of an order of expungement.

(b)
Of the one hundred dollars ($100) collected pursuant to this subsection:

1.
Forty dollars ($40) shall be deposited into the general fund;

2.
Forty dollars ($40) shall be deposited into the trust and agency account for deputy clerks referenced in KRS 42.320(2)(e); and

3.
Twenty dollars ($20) shall be deposited with the Kentucky State Police into the revolving fund created in KRS 16.070(1).

(4)
The court shall order expunged[sealed] all records in the custody of the court and any records in the custody of any other agency or official, including law enforcement records, if at the hearing the court finds that:

(a)
The offense was not a sex offense or an offense committed against a child;

(b)
The person had no previous felony conviction;

(c)
The person had not been convicted of any other misdemeanor or violation offense in the five (5) years prior to the conviction sought to be expunged;

(d)
The person had not since the time of the conviction sought to be expunged been convicted of a felony, a misdemeanor, or a violation;

(e)
No proceeding concerning a felony, misdemeanor, or violation is pending or being instituted against him; and

(f)
The offense was an offense against the Commonwealth of Kentucky.

(5)
Upon the entry of an order to expunge[seal] the records[, and payment to the circuit clerk of one hundred dollars ($100)], the proceedings in the case shall be deemed never to have occurred[; all index references shall be deleted]; the persons and the court may properly reply that no record exists with respect to the persons upon any inquiry in the matter; and the person whose record is expunged shall not have to disclose the fact of the record or any matter relating thereto on an application for employment, credit, or other type of application.[ The first fifty dollars ($50) of each fee collected pursuant to this subsection shall be deposited into the general fund, and the remainder shall be deposited into a trust and agency account for deputy clerks.]
(6)
Copies of the order shall be sent to each agency or official named therein.

(7)
Inspection of the records included in the order may thereafter be permitted by the court only upon petition by the person who is the subject of the records and only to those persons named in the petition.

(8)
This section shall be deemed to be retroactive, and any person who has been convicted of a misdemeanor prior to July 14, 1992, may petition the court in which he was convicted, or if he was convicted prior to the inception of the District Court to the District Court in the county where he now resides, for expungement of the record of one (1) misdemeanor offense or violation or a series of misdemeanor offenses or violations arising from a single incident, provided that the offense was not one specified in subsection (4) and that the offense was not the precursor offense of a felony offense for which he was subsequently convicted. This section shall apply only to offenses against the Commonwealth of Kentucky.

Section 4.   KRS 500.080 is amended to read as follows:

As used in the Kentucky Penal Code, unless the context otherwise requires:

(1)
"Actor" means any natural person and, where relevant, a corporation or an unincorporated association;

(2)
"Crime" means a misdemeanor or a felony;

(3)
"Dangerous instrument" means any instrument, including parts of the human body when a serious physical injury is a direct result of the use of that part of the human body, article, or substance which, under the circumstances in which it is used, attempted to be used, or threatened to be used, is readily capable of causing death or serious physical injury;

(4)
"Deadly weapon" means any of the following:

(a)
A weapon of mass destruction;

(b)
Any weapon from which a shot, readily capable of producing death or other serious physical injury, may be discharged;

(c)
Any knife other than an ordinary pocket knife or hunting knife;

(d)
Billy, nightstick, or club;

(e)
Blackjack or slapjack;

(f)
Nunchaku karate sticks;

(g)
Shuriken or death star; or

(h)
Artificial knuckles made from metal, plastic, or other similar hard material;

(5)
"Felony" means an offense for which a sentence to a term of imprisonment of at least one (1) year in the custody of the Department of Corrections may be imposed;

(6)
"Government" means the United States, any state, county, municipality, or other political unit, or any department, agency, or subdivision of any of the foregoing, or any corporation or other association carrying out the functions of government;

(7)
"He" means any natural person and, where relevant, a corporation or an unincorporated association;

(8)
"Law" includes statutes, ordinances, and properly adopted regulatory provisions. Unless the context otherwise clearly requires, "law" also includes the common law;

(9)
"Minor" means any person who has not reached the age of majority as defined in KRS 2.015;

(10)
"Misdemeanor" means an offense, other than a traffic infraction, for which a sentence to a term of imprisonment of not more than twelve (12) months can be imposed;

(11)
"Offense" means conduct for which a sentence to a term of imprisonment or to a fine is provided by any law of this state or by any law, local law, or ordinance of a political subdivision of this state or by any law, order, rule, or regulation of any governmental instrumentality authorized by law to adopt the same;

(12)
"Person" means a human being, and where appropriate, a public or private corporation, an unincorporated association, a partnership, a government, or a governmental authority;

(13)
"Physical injury" means substantial physical pain or any impairment of physical condition;

(14)
"Possession" means to have actual physical possession or otherwise to exercise actual dominion or control over a tangible object;

(15)
"Serious physical injury" means physical injury which creates a substantial risk of death, or which causes serious and prolonged disfigurement, prolonged impairment of health, or prolonged loss or impairment of the function of any bodily organ;

(16)
"Unlawful" means contrary to law or, where the context so requires, not permitted by law. It does not mean wrongful or immoral;

(17)
"Violation" means an offense[, other than a traffic infraction,] for which a sentence to a fine only can be imposed; and

(18)
"Weapon of mass destruction" means:

(a)
Any destructive device as defined in KRS 237.030, but not fireworks as defined in KRS 227.700;

(b)
Any weapon that is designed or intended to cause death or serious physical injury through the release, dissemination, or impact of toxic or poisonous chemicals or their precursors;

(c)
Any weapon involving a disease organism; or

(d)
Any weapon that is designed to release radiation or radioactivity at a level dangerous to human life.
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