Local Mandate Fiscal Impact Estimate

Kentucky Legislative Research Commission
2012 Regular Session 
     
Part I:  Measure Information

	Bill Request #:
	42


	Bill #:
	HB 289           


	Bill Subject/Title:
	prohibit smoking in public places & places of employment


	Sponsor:
	Representative Susan Westrom


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted
	Local government chief executive officers; Local government agencies charged with enforcement of the measure (potentially local law enforcement; local public health department personnel; code enforcement department personnel.) 


	Requirement:
	x
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	x
	Modifies Existing
	x
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
Kentucky does not have a statewide smoke-free air policy.  Current state law provides for prohibitions or restrictions on smoking in state owned or state operated government office buildings workplaces, and facilities (KRS 61.165), public areas of the Capitol and Capitol Annex (KRS 61.167), state postsecondary education institutions (KRS 61.165), school premises or school grounds (KRS 438.050), correctional facilities (KRS 61.165), and inmates of penal institutions (KRS 196.245).  In addition under KRS 61.165, local government units are authorized to adopt a policy related to prohibiting or restricting smoking in governmental office buildings or workplaces or facilities owned, operated, or under the jurisdiction of that government.  

HB 289 repeals all of the statutes in the preceding paragraph.  HB 289 adopts a statewide smoke-free air policy for enclosed public places and enclosed places of employment. No person is allowed to smoke in an enclosed public place or an enclosed place of employment.  The term “place of employment” includes an area under the control of a public or private employer. No smoking signs are required to be posted at various locations. Employers have the duty to communicate these restrictions to existing employees and prospective employees.
Sections 1 to 5 of HB 289 may be cited as the Smokefree Kentucky Act.

Areas of HB 289 That Impact Local Government
Local authority over smoking policy
Under HB 289, political subdivisions of the Commonwealth may adopt stricter regulations on these matters by ordinance. The bill does not repeal any existing local ordinances or regulations, local health department regulations, or local board of health regulations that provide additional restrictions on smoking than those provided in Sections 1 to 5 of the Act. Local ordinances or local health department or board of health regulations cannot sanction violators by incarceration.  
Enforcement

HB 289 is to be enforced by all peace officers, designated employees of the local health department, and designated employees of the state Department for Public Health.  Employees of local health departments or units of local government designated to enforce the smoking restrictions must be deemed a citation officer.  Citation officers are allowed to issue a uniform citation or uniform smoking violation citation for violating the measure or violating a local ordinance, a local health department regulation or local board of health regulation relating to smoking. Citation officers cannot make an arrest.  Code enforcement officers may be granted citation officer powers by local governments solely for the purpose of issuing citations and citing violations.  The Kentucky State Police is to provide these uniform citations or a uniform smoking violation citation to the citation officers or code enforcement officers designated as citation officers.
Redress by citizens, employees, or local governments

· An employee or private citizen may bring legal action to require a local health department or local law enforcement agency to enforce the measure.

· A local health department, city and county administrators, and any aggrieved person may apply for injunctive relief to enforce the measure.
Discrimination Prohibited

Employers cannot discriminate against employees exercising various rights under the measure. Violations are punishable by a $1,000 fine. 

Penalties for Violations 

HB 289 includes a series of penalties/fines for violating its various provisions:

· Smoking in an area where smoking is prohibited (Fine not to exceed: $100 for first violation; $250 for each subsequent violation); and
· Owner, manager, operator of or in control of public place or place of employment who fails to comply with the measure (Fine not to exceed: $250 for first violation; $500 for a second violation within one year of first violation; $2,500 for each additional violation within one year of the first violation).
Each day a violation occurs is a separate violation with a maximum fine not to exceed $10,000 in any calendar year.  Fines collected are to be distributed to local health departments, local governments employing the code enforcement officer, or law enforcement agencies which issued the citation.  
Non-Smoking Policies in the Commonwealth

Beginning in 2004 and over time, a number of Kentucky cities and counties have adopted and implemented ordinances or regulations that prohibit or otherwise restrict smoking in enclosed public places and/or places of employment.  These local government units are identified in the Appendix A which is attached to this document and is entitled “34 Kentucky Communities with Smoke-Free Laws or Regulations Current as of February 1, 2012”.
Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of HB 289 on a particular local government is likely to be an indeterminable increase in administrative costs offset to an unknown degree by newly generated revenues from the collection of fines.  The impact on those local governments that have adoption rules, regulations, and ordinances governing smoking practices (as shown in Appendix A) will undoubtedly be less than the impact on those local governments without current non-smoking policies.  Over the long term, the rate of increase of health care costs by local governments as employers and health care costs for smoking-related indigent health care provided by county hospitals or local health departments could be slowed somewhat due to public policies such as HB 289 that discourage smoking. 
The Kentucky League of Cities (KLC) indicates that there will be costs relating to litigation, training and implementation, administrative staff due to ordinance revisions, and limited revenue potential from fines.
1. The legislation would ignore the Claims Against Local Governments Act and allow a resident to sue a local government for failure to enforce any law (KRS 65.2003).  As a result, cities may have to spend time in litigation because a resident, group, or business owner feels as though the local government is not enforcing the law as they feel it should be enforced.  KLC thinks this would set a legal precedent that could result in cities spending considerable time and money in the courts.

2. The legislation would require additional training and implementation of new internal policies regarding enforcement of this issue.  The overlapping of jurisdictions of the Department for Public Health, local health department, and all local law enforcement agencies would likely lead to confusion, difficulty in administration, and costly redundancy, according to KLC.  

3. Several local ordinances might have to be amended if this legislation became law.  For instance, some cities that restrict indoor smoking still permit smoking in some designated indoor places, in hotel and motel rooms, during charitable gaming events, in adult-only establishments, in primarily drinking establishments, or in tobacco stores.  With amendment of these ordinances comes staff time to prepare the amendments and publication costs.  

4. If fines are issued by a local law enforcement agency and those fines are subsequently paid, then the local law enforcement agency would receive the revenue.  However, the amount of the revenues collected is not likely to cover the costs associated with training and enforcement of this legislation, according to KLC.  Those cities that already have smoking bans in place would likely not see an increase in revenue, since they already have fines associated with their bans.  

The Kentucky Association of Chiefs of Police has identified Subsection (3) of Section 4 as having the potential to have a substantial impact on the use of local law enforcement resources.  That provision requires the owner, manager, operator, or employee of a public place or place of employment to contact a law enforcement agency if a violator of the smoking policy does not cease smoking upon request and upon asking the violator to leave the premises, the violator declines to leave. 
Finally, according to the U.S. Centers for Disease Control and Prevention, Kentucky is second in the nation in the number of adult smokers, with 24.8% of the population. Kentucky is first in the nation in smoking prevalence among both middle and high school students. According to the Kentucky Chamber of Commerce, smoking attributable health expenditures are estimated at more than $1.7 billion annually in Kentucky, and the smoking-attributable economic productivity loss in Kentucky is estimated at more than $2.6 billion each year.  Over the long term, the rate of increase of health care costs by local governments as employers and health care costs for smoking-related indigent health care provided by county hospitals or local health departments could be slowed somewhat upon enactment and implementation of the HB 289.
SEE APPENDIX A WHICH FOLLOWS

	Data Source(s):
	Kentucky League of Cities; Kentucky Association of Chiefs of Police;  Kentucky Center for Smoke‐free Policy, University of Kentucky College of Nursing, Kentucky Chamber of Commerce  
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Kentucky Communities with Smoke-Free Laws or Regulations
Current as of February 1, 2012a

	
	Smoke-free Workplaces + Enclosed Public Places
	Smoke-free Enclosed

Public Places
	Smoke-free with Significant Exemptions

	Lexington-Fayette County
	November 2008
	April 2004
	

	Louisville Metro
	July 2007
	
	November 2005

	Georgetown
	October 2005
	
	

	Daviess County
	
	
	January 2006

	Letcher County
	
	July 2006
	

	Frankfort
	
	August 2006
	

	Morehead
	August 2006
	
	

	Ashland
	October 2006
	
	

	Henderson
	
	
	March 2007

	Elizabethtown*
	December 2006
	
	

	Paintsville
	
	
	January 2007

	Paducah
	
	April 2007
	

	Hardin County*
	April 2007
	
	

	Oldham County
	
	
	May 2007

	Madison County^
	June 2007
	
	

	Pikeville
	
	
	November 2007

	Beattyville
	
	
	August 2008

	Woodford County^
	August 2008
	
	

	Danville
	August 2008
	
	

	Hopkins Countyb
	
	
	February 2009

	Clark County^
	January 2009
	
	

	London
	August 2009
	
	

	Campbellsville
	September 2009
	
	

	Prestonsburg
	November 2009
	
	

	Radcliff
	April 2010
	
	

	Bardstown
	June 2010
	
	

	Glasgow
	June 2010
	
	

	Oak Grove
	
	
	January 2011

	Kenton County
	
	
	April 2011

	Bowling Green
	April 2011
	
	

	Bullitt County^
	Scheduled for Implementation September 19, 2011

(delayed pending court action)
	
	

	Corbin
	November 2011
	
	

	Manchester
	January 2012
	
	

	Somerset
	January 2012
	
	

	Total Number of Enacted Smoke-free Laws or Regulation
	22
	3
	9


a Represents implementation date

*Elizabethtown and Radcliff are located in Hardin County. These cities and the county have separate smoke-free laws, although all are comprehensive.

The Hardin County law covers only unincorporated areas of the county.

^Board of Health Clean Indoor Air Regulation

b Hopkins County originally adopted a Board of Health Clean Indoor Air Regulation in October 2008. Since that time the Hopkins County Fiscal Court enacted a county-wide smoke-free ordinance.

Source: Kentucky Center for Smoke-free Policy, University of Kentucky College of Nursing, www.kcsp.uky.edu.
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