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2012 Regular Session

     
Part I:  Measure Information

	Bill Request #:
	1130


	Bill #:
	HB 250 HCS


	Bill Subject/Title:
	AN ACT relating to the protection of adults.


	Sponsor:
	Representative Carl Rollins


	Unit of Government:
	 x
	City
	 x
	County
	 x
	Urban-County

	
	x 
	Charter County
	 x
	Consolidated Local
	 x
	Unified Local Government


	Office(s) Impacted
	Any adult institutional and community based long term care service provider as defined directly or indirectly owned, managed, or operated by a local government unit.


	Requirement:
	 x
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	 
	Modifies Existing
	x 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
Local governments
 may directly or indirectly fund, own, administer, manage, or operate one or more of these adult institutional and community-based long-term-care services. For example, based on 2012 data provided by the Cabinet for Health and Family Services, these city and/or county owned entities are expected to include five (5) nursing facilities and/or skilled nursing facilities; and two (2) Adult Day Health programs that are CHFS, Office of the Inspector General licensed programs located in city or county senior centers within the Commonwealth.  Some twelve other OIG-licensed Adult Day programs that are not city or county owned are apparently associated with or under the administration or management of county senior centers throughout the Commonwealth. As applicable, these entities would have to comply with the provisions of HB 250 HCS if enacted and upon implementation.
HB 250 HCS deletes the measure’s original provisions which: 
(1) Required the Cabinet for Health and Family Services  (CHFS) to begin preparation for the establishment and implementation of a registry containing the name of each person against whom a charge of abuse, neglect, or exploitation of an adult has been substantiated by the cabinet; 

(2) Prohibited any adult institutional and community-based long-term-care service providers
 from employing a person whose name appeared on the registry; 
(3) Required CHFS to implement a fingerprint-based criminal based background check program (National Background Check Program) for all employees working in an adult institutional and community-based long-term-care service provider setting, if federal funds become available from the Centers for Medicare and Medicaid Services.
HB 250 HCS replaces these original provisions with the following:
(1) Directs the Cabinet for Health and Family services to establish a National and State Background Check Program to facilitate the performance of registry and criminal background checks of prospective employees of “long-term-care facilities and providers” as defined under the measure. The background check program is to be implemented between October 1, 2012 and April 1, 2013, by category of long-term-care facility or provider. Facilities or providers get 60 days prior notice of their requirement to participate. In the meantime, specified facilities or entities are to continue to screen applicants through additional methods and request conviction information and continuous employment assessments (fee-based activities) from the Justice and Public Safety Cabinet for applicants for employment. The CHFS will use federal grant funds to cover the state agency portions of the screening fees on behalf of long-term-care facilities or providers until May 19, 2014.  After that, the long-term-care facility would have to bear the full cost of the screening fees.  Note that the Department of Kentucky State Police and the Federal Bureau of Investigation may charge for the actual cost of processing criminal background checks and continuous employment assessments.  See this document’s Appendix A for an “Overview of State-Level Abuse Registries and Statutorily or Regulatory Required Screens of Prospective and /or Current Employees of Various Health Programs, Services and Providers”.
(2) Any long-term-care facility or provider notified by the state CHFS Office of Inspector General that an employee has been determined to a disqualifying offense is required to: terminate the employee within six business days; and notify the CHFS in writing (within 3 business days of termination) of the employee’s dismissal. The long-term-care facility or provider may retain the employee pending resolution of any appeal by the employee and subject to direct, on-site supervision or reassignment to duties not involving one-on-one contact with a resident, patient, or client of the facility or provider.
Violations of these requirements result in a $500 fine. Each day constitutes a separate offense.

(3) Applicants determined to have a disqualifying offense are eligible for consideration of rehabilitation under an independent review process. A three member rehabilitation review committee makes a recommendation to the secretary or designee who makes the final decision, which may include granting a waiver from the prohibition against employment of an applicant with a disqualifying offense. The procedure must be completed within 30 days after receipt of a written request for the rehabilitation review. Individuals with a disqualifying offense cannot be employed by a long term care facility or provider unless a waiver is granted and even if it is granted the facility or provider is not obligated to employ or offer employment to the individual.
(4) Individuals who are prospective providers of home and community-based services as defined under the measure must submit to a registry check and background check prior to providing services to a person participating in the Medicaid program who self-directs his or her own care. Individuals receiving notice of a disqualifying offense are not eligible to be a provider but may seek an appeal or waiver from the CHFS.  The Cabinet will pay all applicable fees associated with the criminal background check until May 19, 2014.
Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of HB 250 HCS would be expected to range from minimal to moderate only for those local government units which directly or indirectly own, manage or operate any long-term care facilities  or providers as defined under the measure.  See Tables I and II for a list of those affected entities. 

Local government compliance with the measure by any unit of local government that directly or indirectly owns, manages, or operates any of the described long-term-care facilities or providers include: 

· Inclusion of the registry checks, criminal background checks, and continuous employment assessments in internal human resource/personnel policies and procedures and provide for its routine implementation;

· After May 19, 2014 bear the full cost of the fees for fingerprint-based criminal based background checks as required; (Note that the Department of Kentucky State Police and the Federal Bureau of Investigation may charge for the actual cost of processing criminal background checks and continuous employment assessments);
· Make a determination as to whether the facility will bear the full cost of the applicant or employee fingerprint based criminal background check or if the applicant or employee
 will be expected to share in the cost;
· Provide for dismissal of  any employee determined to have a disqualifying offense as well as an appeals process upon notice of discharge; 

· Provide for replacement staff for any discharged staff as a result of the various background checks; and
· Provide for any time away from work required for employees who apparently will need to go the local unemployment offices to undergo the criminal background check including supplying fingerprints (also determine if the facility will pay for employee travel costs since not every county has an unemployment office).
Based on 2012 data provided by the Cabinet for Health and Family Services, city and/or county owned entities are expected to include five (5) nursing facilities and/or skilled nursing facilities; and two (2) Adult Day Health programs that are CHFS, Office of the Inspector General licensed programs located in city or county senior centers within the Commonwealth.  Some twelve other OIG-licensed Adult Day programs that are not city or county owned are apparently associated with or under the administration or management of county senior centers throughout the Commonwealth. As applicable, these entities would have to comply with the provisions of HB 250 HCS if enacted and upon implementation.
The five (5) nursing facilities and or skilled nursing facilities are identified in Table I as follows:
TABLE I
	TYPE
	NAME
	ADDRESS
	CITY
	ST
	ZIP

	SNF/NF
	Breckinridge Memorial Nursing Facility 
	1011 Old  Highway 60
	Hardinsburg
	KY
	40143

	SNF/NF
	Metcalfe Health Care Center
	701 Skyline Drive,

 PO BOX 115
	Edmonton
	KY
	42129

	SNF/NF
	NIM Henson Geriatric Center
	420 Jett Drive
	Jackson
	KY
	41339

	SNF
	Nursing Facility of  Hardin Memorial Hospital
	913 N. Dixie Ave
	Elizabethtown
	KY
	42701

	SNF/NF
	Spring Creek Health Care
	1401 South 16th Street
	Murray 
	KY
	42071


Source: Cabinet for Health and Family Services
TABLE II

	ADULT DAY PROGRAM WITH  CITY 

	Barren River Adult Day Center—Bowling Green

	Metcalf County Adult Day Care -- Edmonton

	

	

	

	

	


Source: Cabinet for Health and Family Services
In summary, the fiscal impact of the measure would be expected to range from minimal to moderate depending upon the number and type of long-term-care facilities and provider that a particular local government unit may directly or indirectly own, manage or operate; the number and categories of prospective and current employees; any time away from work for employees undergoing the criminal record checks; the cost of fees for fingerprint based criminal background checks; and the time and resources required of human resources and legal staff for any appeals process. Over the long term, these abuse registry checks and criminal background checks could perhaps improve the quality of care of residents or clients of programs and facilities; and   lower the risk of liability for the affected units of local government.

SEE APPENDIX A AS FOLLOWS

	Data Source(s):
	Cabinet for Health and Family Services 2012 data; Kentucky Association of Health Care Facilities; Review of multiple state statutes and administrative regulations governing providers included under “adult institutional and community-based long-term care service providers” as defined under the measure and providing for criminal background checks or provider abuse screening; LRC staff. 
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APPENDIX A

Overview of State-Level Abuse Registries and Statutorily or Regulatory Required Screens of Prospective and /or Current Employees of Various Health Programs, Services and Providers
CURRENT ESTABLISHED STATE-LEVEL ABUSE REGISTRIES:

906 KAR 1:100 Nurse Aide Abuse Registry (KRS 216.936) administered by Cabinet for Health and Family Services. Lists any nurse aides (working in a nursing facility) and home health aides (employed by a home health agency) with substantiated resident or patient abuse, neglect, or misappropriation of a resident’s or patient’s property.

907 KAR 1:450 Nurse Aide Training Criteria and Registry (KRS 205.520(3)) the Department for Medicaid Services, through an interagency agreement with the Kentucky Board of Nursing, is responsible for establishing and maintaining a registry of all nurse aides who have a finding of resident or patient neglect, abuse, or misappropriation of resident or patient property.

922 KAR 1:470 Central Registry (KRS 194A.050(1)) establishes Cabinet for Health and Family Services procedure for a child abuse or neglect  check using information in the central registry of each individual found by the Cabinet to have abused or neglected a child. $10 nonrefundable fee is collected.

STATE REGULATIONS REQUIRING BACKGROUND SCREENING OF HEALTH PROGRAMS, SERVICES AND PROVIDERS:

907 KAR 1:145 Supports for Community Living Services for an Individual with Mental Retardation or a Developmental Disability (KRS 205.5606)  SCL providers are required to obtain for each potential employee prior to employment, the results of a criminal record check from the Kentucky Administrative Office of the Courts or equivalent out-of-state agency if the individual resided or worked outside of Kentucky during the year prior to employment; within 30 days of date of hire, the results of a central registry check as described in 922 KAR 1:470; and prior to employment, the results of a nurse aide abuse registry check as described in 906 KAR 1:100.  A SCL provider shall annually, for 25% of employees randomly selected, obtain the results of a criminal record check from the Kentucky Administrative Office of the Courts or equivalent out-of-state agency if the individual resided or worked outside of Kentucky during the year prior to employment.

907 KAR 1:160 Home and Community Based Waiver Services (KRS 205.5606) HCB providers are a Home Health Agency (KRS 216.936) or an Adult Day Health Care Center (KRS 216B.0441) or include Consumer Directed Option services & supports.  CDO providers are required to submit to a criminal background check and a check of the nurse aide abuse registry, and to not have pled guilty or been convicted of committing a sex crime or violent crime as defined in KRS 17.165(1) through (3).  

907 KAR 3: 090 Acquired Brain Injury Waiver Services (KRS 205.5606) ABI providers are required  to obtain for each potential employee expected to perform direct care or a supervisory function, the results of a criminal record check from the Kentucky Administrative Office of the Courts or equivalent out-of-state agency if the individual resided or worked outside of Kentucky during the year prior to employment; within 30 days of date of hire, the results of a central registry check as described in 922 KAR 1:470; and prior to employment, the results of a nurse aide abuse registry check as described in 906 KAR 1:100.  An ABI provider shall annually, for 25% of employees randomly selected, obtain the results of a criminal record check from the Kentucky Administrative Office of the Courts or equivalent out-of-state agency if the individual resided or worked outside of Kentucky during the year prior to employment. Consumer Directed Option providers are to submit to the AOC criminal background check, a check of the central registry maintained under 922 KAR 1:470, and a check of the nurse aide abuse registry maintained under 906 KAR 1:100.  
907 KAR 1:070. Homecare Waiver Services. (KRS 205.520(3)) A provider of personal care and homemaker services shall assure that all staff have not have been convicted of a felony as evidenced by a valid criminal records’ investigation report obtained from the Kentucky Justice Cabinet and maintained in the staff’s personnel file.

907 KAR 1:090. Personal Care Assistance Waiver Services. (KRS 205.520(3)) A provider of personal care assistance services shall: Not have been convicted of a felony as evidenced by a valid criminal records investigation report obtained from the Kentucky Justice Cabinet and maintained in the staff person’s personnel file.

STATE STATUTES REQUIRING EMPLOYEE BACKGROUND CHECKS ETC AND PROHIBITING EMPLOYMENT WHEN FAILING THOSE SCREENS 
KRS 216.532 prohibits any long-term care facilities as defined in KRS 216.510 from being operated by or employing any person listed on the nurse aide abuse registry required by 42 C.F.R. 483.156.

KRS 216.533 requires any long-term care facility owned, managed, or operated by the state Department for Mental Health and Mental Retardation Services to request an in-state criminal background information check from the Justice and Public Safety Cabinet or Administrative Office of the Courts for each applicant recommended for employment.  Out of state criminal background information checks also applies for applicants who have resided or been employed outside of the Commonwealth.

KRS 216.712 requires each “personal services agency” providing direct services to clients to perform a criminal background check on any applicant for employment and prohibits employment if the employee has been convicted of a crime as defined by KRS 216.710.

KRS 216.789  prohibits any long-term care facilities as defined by KRS 216.535(1) from knowingly employing a person providing direct services to a resident or client if that person has been convicted of a felony offense related to theft; abuse or sale of illegal drugs; abuse, neglect, or exploitation of an adult; or a sexual crime. Nursing facilities are permitted to employ persons convicted of or pleading guilty of a misdemeanor offense if it is not related to abuse, neglect, or exploitation of an adult. Long-term care facilities are to request all conviction information from the Justice and Public Safety Cabinet for any applicant for employment.
KRS 216.936 requires the Cabinet for Health and Family Services to establish an abuse registry pertaining to findings of resident neglect as defined under federal law or abuse as defined under federal law and misappropriation of resident property by a nurse or home health aide. The registry is to be created by expanding or modifying the nurse aide abuse registry to include home health aides.
KRS 216.937 prohibits home health agencies from being operated by or employing any person listed on the nurse aide abuse registry. The registry is to the checked prior to the employment of a home health aide by home health agencies. 
KRS 216B.305(1) prohibits any person convicted of a crime of abuse under KRS 508.100 to 508.120 or who has had a report of abuse substantiated by the Cabinet for Health and Family Services to be registered to operate a boarding home.  KRS 216B.305(6) allows denial of  initial and annual registration if the applicant for registration or the registrant has been convicted of a crime related to abuse, neglect, or exploitation of an adult or has had an incident of adult abuse, neglect, or exploitation as defined in KRS 209.020, substantiated by the cabinet.
Source: LRC staff created document
� Local governments have the general power to establish health facilities and operate health services.  Under Section 156b of the Kentucky Constitution, the General Assembly is authorized to permit cities to “exercise any power and perform any function within their boundaries that is in furtherance of a public purpose of a city”.  Likewise, under KRS 82.082 a city may “exercise any power and perform any function within its boundaries”.  County Fiscal Courts, under KRS 67.080 may appropriate county funds for lawful purposes and buy and sell real and personal property and under KRS 67.083 may carry out necessary governmental functions to include “provision of hospitals, ambulance service, programs for the health and welfare of the aging and juveniles, and other public health facilities and services”.





� Under the measure, the term “adult institutional and community-based long-term care service provider” includes some 12 categories of  service providers and those providing services and supports through the Kentucky Independence Plus Through consumer Directed Services and Supported living programs. 





� Note that under KRS 337.060 it is unlawful for employers to withhold wages for various purposes. And under KRS 336.220, employers may not require any employee or applicant for employment to pay the cost of a medical examination or the cost of furnishing any records required by the employer as a condition of employment.
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