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AN ACT relating to cellular antenna towers.

Be it enacted by the General Assembly of the Commonwealth of Kentucky
SECTION 1.   A NEW SECTION OF KRS 100.985 TO 100.987 IS CREATED TO READ AS FOLLOWS:

(1)
On or before August 1, 2012, each cellular telecommunications service provider with a cellular antenna tower located within the jurisdiction of a planning commission shall file a report with the planning commission that includes the following:

(a)
A plan for each cellular antenna tower located within the jurisdiction of a planning commission to receive emergency backup power to its electronic equipment during a power failure. The plan shall state whether the tower is equipped with on-site backup power and, if so, the nature of the backup power source and a statement of the manner in which the cellular telecommunications service provider will ensure the provision of backup power for at least one (1) week. If the tower is not equipped with on-site backup power, the plan shall include a statement of the manner in which the cellular telecommunications service provider intends to provide backup power for at least one (1) week, including any power sources that will be brought on-site during a power outage, the distance between the tower and the backup power source, the estimated time it will take to provide backup power, and the way in which the cellular telecommunications service provider plans to access the tower site if normal routes of access are obstructed; and

(b)
A plan for each cellular antenna tower located within the jurisdiction of a planning commission for restoring service if a natural disaster or other event destroys or damages the wires or other delivery apparatus to or from the tower that are necessary to maintain the communications functions provided by the tower.

(2)
A cellular telecommunications service provider required to file a report under subsection (1) of this section shall file an updated report with the planning commission every three (3) years on or before the first day of August.
(3)
Each report shall be supported by an affidavit signed and dated by a duly authorized representative of the cellular telecommunications service provider with personal knowledge of the facts contained therein.

(4)
Information filed with the planning commission pursuant to this section shall be deemed confidential and exempt from inspection under KRS 61.878(1).

(5)
Any city, county, charter county, urban-county government, consolidated local government, or unified local government that is part of the planning unit served by the planning commission may designate a violation of this section as a civil offense by ordinance. Any ordinance enacted under this subsection shall provide a civil penalty not to exceed one thousand dollars ($1000) for each day the violation continues.

Section 2.   KRS 100.9865 is amended to read as follows:

In addition to the requirements of KRS 100.987, a uniform application shall include:

(1)
The full name and address of the applicant;

(2)
The applicant's articles of incorporation, if applicable;

(3)
A geotechnical investigation report, signed and sealed by a professional engineer registered in Kentucky, that includes boring logs and foundation design recommendations;

(4)
A written report, prepared by a professional engineer or land surveyor, of findings as to the proximity of the proposed site to flood hazard areas;

(5)
Clear directions from the county seat to the proposed site, including highway numbers and street names, if applicable, with the telephone number of the person who prepared the directions;

(6)
The lease or sale agreement for the property on which the tower is proposed to be located, except that, if the agreement has been filed in abbreviated form with the county clerk, an applicant may file a copy of the agreement as recorded by the county clerk and, if applicable, the portion of the agreement demonstrating compliance with KRS 100.987(2);

(7)
The identity and qualifications of each person directly responsible for the design and construction of the proposed tower;

(8)
A site development plan or survey, signed and sealed by a professional engineer registered in Kentucky, that shows the proposed location of the tower and all easements and existing structures within five hundred (500) feet of the proposed site on the property on which the tower will be located, and all easements and existing structures within two hundred (200) feet of the access drive, including the intersection with the public street system;

(9)
A vertical profile sketch of the tower, signed and sealed by a professional engineer registered in Kentucky, indicating the height of the tower and the placement of all antennas;

(10)
The tower and foundation design plans and a description of the standard according to which the tower was designed, signed, and sealed by a professional engineer registered in Kentucky;

(11)
A map, drawn to a scale no less than one (1) inch equals two hundred (200) feet, that identifies every structure and every owner of real estate within five hundred (500) feet of the proposed tower;

(12)
A statement that every person who, according to the records of the property valuation administrator, owns property within five hundred (500) feet of the proposed tower or property contiguous to the site upon which the tower is proposed to be constructed, has been:

(a)
Notified by certified mail, return receipt requested, of the proposed construction, which notice shall include a map of the location of the proposed construction;

(b)
Given the telephone number and address of the local planning commission; and

(c)
Informed of his or her right to participate in the planning commission's proceedings on the application;

(13)
A list of the property owners who received the notice, together with copies of the certified letters sent to the listed property owners;

(14)
A statement that the chief executive officer of the affected local governments and their legislative bodies have been notified, in writing, of the proposed construction;

(15)
A copy of the notice sent to the chief executive officer of the affected local governments and their legislative bodies;

(16)
A statement that:

(a)
A written notice, of durable material at least two (2) feet by four (4) feet in size, stating that "[Name of applicant] proposes to construct a telecommunications tower on this site" and including the addresses and telephone numbers of the applicant and the planning commission, has been posted and shall remain in a visible location on the proposed site until final disposition of the application; and

(b)
A written notice, at least two (2) feet by four (4) feet in size, stating that "[Name of applicant] proposes to construct a telecommunications tower near this site" and including the addresses and telephone numbers of the applicant and the planning commission, has been posted on the public road nearest the site;

(17)
A statement that notice of the location of the proposed construction has been published in a newspaper of general circulation in the county in which the construction is proposed;

(18)
A brief description of the character of the general area in which the tower is proposed to be constructed, which includes the existing land use for the specific property involved;

(19)
A statement that the applicant has considered the likely effects of the installation on nearby land uses and values and has concluded that there is no more suitable location reasonably available from which adequate service to the area can be provided, and that there is no reasonably available opportunity to locate its antennas and related facilities on an existing structure, including documentation of attempts to locate its antennas and related facilities on an existing structure, if any, with supporting radio frequency analysis, where applicable, and a statement indicating that the applicant attempted to locate its antennas and related facilities on a tower designed to host multiple wireless service providers' facilities or on an existing structure, such as a telecommunications tower or other suitable structure capable of supporting the applicant's antennas and related facilities; [and]
(20)
A map of the area in which the tower is proposed to be located, that is drawn to scale, and that clearly depicts the necessary search area within which an antenna tower should, pursuant to radio frequency requirements, be located; and

(21)
The report required by Section 1 of this Act.

SECTION 3.   A NEW SECTION OF KRS 278.650 TO 278.665 IS CREATED TO READ AS FOLLOWS:

(1)
On or before August 1, 2012, each cellular telecommunications service provider with a cellular antenna tower located outside the jurisdiction of a planning commission under KRS 100.985 to 100.987 shall file a report with the commission that includes the following:

(a)
A plan for each cellular antenna tower located outside the jurisdiction of a planning commission to receive emergency backup power to its electronic equipment during a power failure. The plan shall state whether the tower is equipped with on-site backup power and, if so, the nature of the backup power source and a statement of the manner in which the cellular telecommunications service provider will ensure the provision of backup power for at least one (1) week. If the tower is not equipped with on-site backup power, the plan shall include a statement of the manner in which the cellular telecommunications service provider intends to provide backup power for at least one (1) week, including any power sources that will be brought on-site during a power outage, the distance between the tower and the backup power source, the estimated time it will take to provide backup power, and the way in which the cellular telecommunications service provider plans to access the tower site if normal routes of access are obstructed; and

(b)
A plan for each cellular antenna tower located outside the jurisdiction of a planning commission for restoring service if a natural disaster or other event destroys or damages the wires or other delivery apparatus to or from the tower that are necessary to maintain the communications functions provided by the tower.

(2)
A cellular telecommunications service provider required to file a report under subsection (1) of this section shall file an updated report with the commission every three (3) years on or before the first day of August.
(3)
Each report shall be supported by an affidavit signed and dated by a duly authorized representative of the cellular telecommunications service provider with personal knowledge of the facts contained therein.

(4)
Information filed with the commission pursuant to this section shall be deemed confidential and exempt from inspection under KRS 61.878(1).

Section 4.   KRS 278.665 is amended to read as follows:

(1)
The commission shall, by administrative regulation promulgated in accordance with KRS Chapter 13A, establish the minimum content of an application for a certificate of convenience and necessity to construct cellular antenna towers for areas outside the jurisdiction of a planning commission. An application shall include the report required by Section 3 of this Act.

(2)
The commission, in establishing the public notice requirements of an application as provided for in subsection (1) of this section, shall distinguish between areas of low and high population densities. At a minimum, when the site of the proposed cellular antenna tower is outside of an incorporated city, the commission shall require that every person who owns property contiguous to the property where the proposed cellular antenna tower will be located receives notice by certified mail, return receipt requested, of the proposed construction, given the commission docket number under which the application will be processed, and informed of the opportunity to intervene in the commission proceedings on the application.

Section 5.   KRS 278.990 is amended to read as follows:

(1)
Any officer, agent, or employee of a utility, as defined in KRS 278.010, and any other person who willfully violates any of the provisions of this chapter or any regulation promulgated pursuant to this chapter, or fails to obey any order of the commission from which all rights of appeal have been exhausted, or who procures, aids, or abets a violation by any utility, shall be subject to either a civil penalty to be assessed by the commission not to exceed two thousand five hundred dollars ($2,500) for each offense or a criminal penalty of imprisonment for not more than six (6) months, or both. If any utility willfully violates any of the provisions of this chapter or any regulation promulgated pursuant to this chapter, or does any act therein prohibited, or fails to perform any duty imposed upon it under those sections for which no penalty has been provided by law, or fails to obey any order of the commission from which all rights of appeal have been exhausted, the utility shall be subject to a civil penalty to be assessed by the commission for each offense not less than twenty-five dollars ($25) nor more than two thousand five hundred dollars ($2,500). Each act, omission, or failure by an officer, agent, or other person acting for or employed by a utility and acting within the scope of his employment shall be deemed to be the act, omission, or failure of the utility.

(2)
Actions to recover the principal amount due and penalties under this chapter shall be brought in the name of the Commonwealth in the Franklin Circuit Court. Whenever any utility is subject to a penalty under this chapter, the commission shall certify the facts to its counsel, who shall bring an action for recovery of the principal amount due and the penalty. The commission may compromise and dismiss the action on terms approved by the court. The principal amount due shall be paid into the State Treasury and credited to the account of the commission, and all penalties recovered in such actions shall be paid into the State Treasury and credited to the general fund.

(3)
Any utility that fails to pay an assessment as provided for by KRS 278.130 to 278.150 shall forfeit and pay to the state one thousand dollars ($1,000), and twenty-five dollars ($25) for each day it fails to pay the assessment, and shall not be released thereby from its liability for the assessment.

(4)
Any utility that issues any securities or evidences of indebtedness, or assumes any obligation or liability in respect to the securities or evidences of indebtedness of any other person, or makes any sale or other disposition of securities or evidences of indebtedness, or the proceeds thereof, for purposes other than the purposes specified in the order of the commission made with respect thereto under KRS 278.300, shall be fined not more than ten thousand dollars ($10,000).

(5)
Any utility that violates any of the provisions of KRS 278.460 shall be fined not less than one hundred dollars ($100) for each offense.

(6)
Any company that willfully fails to receive, transport, and deliver oil or gas as required by KRS 278.490 shall, in addition to being liable in damages to the injured person, be fined not less than one hundred dollars ($100) nor more than five hundred dollars ($500), and each day of willful failure shall constitute a separate offense.

(7)
Any telephone company that refuses to make a connection with the exchange or lines of another company for a period of thirty (30) days after being ordered to do so by the commission under subsection (2) of KRS 278.530 shall be fined not less than one thousand dollars ($1,000) nor more than five thousand dollars ($5,000), to be recovered by indictment in the Franklin Circuit Court or in the Circuit Court of the county where the company requesting the connection resides or has its chief office in this state. If the company desiring the connection proceeds to make the connection, as permitted by subsection (2) of KRS 278.530, and the company so connected with refuses to receive and transmit the toll messages offered to it by the company making the connection, or refuses to deliver messages from its own lines or exchanges to the lines or exchanges of the company making the connection, the company so refusing shall be fined one hundred dollars ($100) for each day it refuses, to be recovered by indictment in the courts mentioned in the first sentence of this subsection; if it continues so to refuse for a period of six (6) months it shall forfeit its right to do business in this state, and any of its officers, agents, or employees who does or attempts to do any business in this state for it after the expiration of the six (6) months' period shall be fined fifty dollars ($50) for each day he does or attempts to do such business.
(8)
Any cellular telecommunications service provider that violates Section 3 of this Act shall be subject to a civil penalty to be assessed by the commission not to exceed one thousand dollars ($1000) for each day the violation continues.
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