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Part I:  Measure Information

	Bill Request #:
	19


	Bill #:
	SB 35


	Bill Subject/Title:
	Prohibit employment of any persons with criminal records in long-term care facilities, nursing pools providing staff to a nursing facility, and assisted-living communities. 


	Sponsor:
	Senator Tom Buford


	Unit of Government:
	 x
	City
	 x
	County
	 x
	Urban-County

	
	 x
	Charter County
	x 
	Consolidated Local
	 x
	Unified Local Government


	Office(s) Impacted
	Personnel/human resources unit of any city or county owned or administered long-term care facility, nursing pool, or assisted-living community


	Requirement:
	x
	Mandatory
	 x
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	x
	Modifies Existing
	 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
Current state law prohibits any long-term care facility
 as defined by KRS 216.535(1), nursing pool providing staff to a nursing facility, or assisted-living community
 from “knowingly employing a person in a position providing direct resident or client care services when that person has a prior felony conviction related to theft, illegal drugs, or abuse, neglect or exploitation of an adult, or a sexual crime.”

SB 35 broadens that restriction for those entities to prohibit their employment of a person in any capacity when he or she has any of those felony convictions.  Implementation of the measure would include expanding that system to include the remaining classes of employees, at the time of initial hiring and periodically throughout the duration of their employment.  Therefore, the entities should already have a system in place to screen direct care employees for the specified felony convictions.  
Sanctions for Noncompliance

Note that there is no penalty for an individual with these felony convictions applying for employment in these settings. There is also no statutory penalty applicable to KRS 216.789 for these entities knowingly employing an ex-felon. However various state administrative regulations do allow denial or revocation of state licensure or certification of facilities and service providers if they violate state law or rules.  Loss of licensure or certification means loss of program participation and state or federal reimbursement. Several state administrative regulations which address sanctions include:
Under 906 KAR 1:050, Nursing Pools. “Section 3.  Administration.  (1) Licensee.   (a) The licensee shall be legally responsible for the service and for compliance with federal, state and local laws and administrative regulations pertaining to the operation of the service.  The Cabinet for Health and Family Services, Division of Licensing and Regulation, may revoke or refuse to renew a license if the nursing pool is substantially out of compliance with the applicable statutes.”
Under 910 KAR 1: 240(9)(a)1, certification of assisted-living communities, the facility’s certification could be denied or revoked if “the department
 determines upon a complaint or certification review that an assisted-living community knowingly employs any individual convicted of an offense prohibited by KRS 216.789(1) or 216.789(2) as disclosed by the individual’s employment application or a criminal records check and if the assisted-living community fails to immediately terminate the employment upon the department’s finding; or 2. The same repeat violation of subparagraph 1 of this paragraph is found by the department within a three (3) year period.” 

Under KRS 216.532 long-term care facilities are prohibited from employing any person listed on the nurse aide abuse registry required by 42 C.F.R. 483.156.
For purposes of this analysis, the measure would impact any long-term care facility, nursing pool providing staff to a nursing facility, or assisted-living facility that is directly or indirectly owned or operated or managed by an administrative unit of a local government
.  Local government compliance with SB 35 by any unit of local government that directly or indirectly owns or operates or manages any of the previously described service providers would also directly or indirectly include the following administrative duties: 

· Adopt or amend internal human resource/personnel policies and procedures to include  the required criminal record check for all classes of employees and provide for its routine implementation;

· Focus the criminal record check on all classes of employees with a prior felony conviction related to theft; abuse or sale of illegal drugs; or abuse, neglect or exploitation of an adult; or a sexual crime;
· Provide for dismissal of  any employee whose name is found during the criminal record check required under SB 35; 

· Provide for  an appeals process upon notice of discharge; and

· Provide for replacement staff for any discharged staff as a result of the criminal record check required under SB 35.

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of SB 35 on local government is likely to range from a minimal to moderate only for those governments that directly or indirectly own, operate or manage a long term care facility, a nursing pool providing staff to a city or county owned nursing facility, or an assisted-living facility.  
The factors determining the cost include: 
(1) The size of the remaining non-direct-care employee group subject to the required criminal record check; 

(2) Whether the employers already have in place an employee criminal record check policy and procedure which is maintained and periodically applied;

(3) Whether the employers engage an independent entity to perform the criminal records check
 for a set fee which is less than that charged by Administrative Offices of the Court ($15) or Kentucky State Police ($20);
(4) Whether the criminal record check within the Commonwealth and for other states also includes the particular felony offenses included under SB 35; and
(5) The employee turnover rate.
Over the long term, criminal record checks which prevent the employment of certain categories of ex-felons would be expected to avoid some instances of harm to the health and safety of residents and clients of these service providers and somewhat lower the risk of liability for service providers and directly and indirectly the units of local government that directly or indirectly own or operate them.  This can somewhat help slow the rate of increase of health care costs for those type of providers.   
	Data Source(s):
	LRC staff; 906 KAR 1:050, Nursing Pools; 910 KAR 1: 240(9)(a)1, certification of assisted-living communities; 2011 RS SB 455 LM.
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� Under KRS 216.535(1), "Long-term care facilities" means those health care facilities in the Commonwealth which are defined by the Cabinet for Health and Family Services to be family care homes, personal care homes, intermediate care facilities, skilled nursing facilities, nursing facilities as defined in Pub. L. 100-203, nursing homes, and intermediate care facilities for the intellectually and developmentally disabled.


� Under KRS 194A.700 which applies to 216.785, "Assisted-living community" means a series of living units on the same site certified under KRS 194A.707 to provide services for five (5) or more adult persons not related within the third degree of consanguinity to the owner or manager.





� Department for Aging and Independent Living.


� Local governments have the general power to establish health facilities and operate health services.  Under Section 156b of the Kentucky Constitution, the General Assembly is authorized to permit cities to “exercise any power and perform any function within their boundaries that is in furtherance of a public purpose of a city”.  Likewise, under KRS 82.082 a city may “exercise any power and perform any function within its boundaries”.  County Fiscal Courts, under KRS 67.080 may appropriate county funds for lawful purposes and buy and sell real and personal property and under KRS 67.083 may carry out necessary governmental functions to include “provision of hospitals, ambulance service, programs for the health and welfare of the aging and juveniles, and other public health facilities and services”.


� Criminal background/record checks may be performed by the state Justice Cabinet, Administrative Office of the Courts, or even through a private contract agency on behalf of a particular provider. The Administrative Office of the Courts offers criminal record reports to individuals, businesses, licensing agencies, government entities and others for a fee of $15. The information comes from CourtNet, the AOC’s statewide database that collects court information from the local case management system in all 120 Kentucky counties. The CourtNet database contains more than 4 million records that cover all misdemeanor and traffic cases for at least the last five years and felonies dating back to 1978. 
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