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AN ACT relating to condominiums.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 381.9103 is amended to read as follows:

(1)
Except as provided in subsections (2), (3, (4), and (5) of this section, KRS 381.9101 to 381.9207 applies to all condominiums created within the Commonwealth after January 1, 2011.

(2)
KRS 381.9109, 381.9111, 381.9113, 381.9129, 381.9131, 381.9167, 381.9169, 381.9183, 381.9193,[ and] 381.9197, and 381.9203, and KRS 381.9105 to the extent necessary in construing any of these sections, apply to all condominiums created before January 1, 2011, but only to the extent of events or circumstances occurring after January 1, 2011, and do not invalidate existing provisions of the declaration, bylaws, plats, or plans of those condominiums.

(3)
Any amendment to the declaration, bylaws, plats, or plans of any condominium created before January 1, 2011, shall conform to KRS 381.9101 to 381.9207.

(4)
Unit owners of units to which one hundred percent (100%) of the votes in the association are allocated may elect, by unanimous vote, that KRS 381.9101 to 381.9207 shall apply to a condominium created before the January 1, 2011. In such event the declaration, bylaws, plats, or plans of the condominium shall be modified or amended to the extent necessary to be consistent with KRS 381.9101 to 381.9207.

(5)
Notwithstanding any provision to the contrary set forth in the declaration, bylaws, plats, or plans of a condominium created before January 1, 2011, the executive board of the association shall have the right to rely on the provisions set forth in KRS 381.9101 to 381.9207 to deal with any situation that presents a public safety or public health issue to one (1) or more unit owners in the association.

(6)
KRS 381.805 to 381.910 shall not apply to condominiums created after January 1, 2011, and do not invalidate any amendment to the declaration, bylaws, plats, or plans of any condominium created before January 1, 2011, if the amendment would be permitted by KRS 381.9101 to 381.9207. The amendment shall be adopted in conformity with the procedures and requirements specified by those instruments and by KRS 381.9101 to 381.9207. If the amendment grants to any person any rights, powers, or privileges permitted by KRS 381.9101 to 381.9207, all correlative obligations, liabilities, and restrictions in KRS 381.9101 to 381.9207 shall also apply to that person.

Section 2.   KRS 381.9105 is amended to read as follows:

As used in KRS 381.9101 to 381.9207, or in the declaration or bylaws of any condominium unless specifically provided or the context otherwise requires:

(1)
"Affiliate of a declarant" means any person who controls, is controlled by, or is under common control with a declarant.

(a)
A person controls a declarant if the person:

1.
Is a general partner, officer, director, limited liability entity member or manager, or employer of the declarant and has the legal authority to direct the business and affairs of the declarant;

2.
Directly, indirectly, or acting in concert with one (1) or more other persons, or through one (1) or more subsidiaries, owns, controls, holds with power to vote, or holds proxies representing more than fifty percent (50%) of the voting interest in the declarant; or

3.
Controls in any manner the election of a majority of the directors of the declarant.

(b)
A person is controlled by a declarant if the declarant:

1.
Is a general partner, officer, director, limited liability entity member or manager, or employer of the person and has the legal authority to direct the business and affairs of the person;

2.
Directly, indirectly, or acting in concert with one (1) or more other persons, or through one (1) or more subsidiaries, owns, controls, holds with power to vote, or holds proxies representing more than fifty percent (50%) of the voting interest in the person; or

3.
Controls in any manner the election of a majority of the directors of the person.


Control does not exist if the powers described in paragraph (a) or (b) of this subsection are held solely as security for an obligation and are not exercised;

(2)
"Allocated interests" means the undivided interest in the common elements, the common expense liability, and votes in the association allocated to each unit;

(3)
"Association" or "unit owners' association" means the association organized pursuant to KRS 381.9165;

(4)
"Common elements" means all portions of a condominium other than the units;

(5)
"Common expenses" means expenditures made or financial liabilities incurred by the association, to the extent permitted by the declaration or KRS 381.9101 to 381.9207, together with any allocations to reserves;

(6)
"Common expense liability" means the liability for common expenses allocated to each unit pursuant to KRS 381.9137;

(7)
"Condominium" means real estate[single units in a single-unit or a multiple-unit structure or structures], portions of which are designated for separate ownership and the remainder of which is designated for common ownership solely by the owners of those portions. Real estate is not a condominium unless the undivided interests in the common elements are vested in the unit owners;

(8)
"Declarant" means any person or group of persons acting in concert who:

(a)
As part of a common promotional plan for the condominium, formulated, sponsored, and promoted by the person or persons, offers to dispose of his, her, or their interest in a unit within the condominium not previously disposed of; or

(b)
Reserves or succeeds to any special declarant right;

(9)
"Declaration" means any instrument, including a master deed, however denominated, that creates a condominium, and any amendments to those instruments;

(10)
"Development rights" means any right or combination of rights reserved by a declarant in the declaration to:

(a)
Add real estate to a condominium;

(b)
Create units, common elements, or limited common elements within a condominium;

(c)
Subdivide units or convert units into common elements;

(d)
Allocate or reallocate common elements among units; or

(e)
Withdraw real estate from a condominium;

(11)
"Dispose" or "disposition" means a voluntary transfer to a purchaser of any legal or equitable interest in a unit, but does not include the creation, assignment, transfer, or release of a mortgage or security interest;

(12)
"Executive board" means the body, regardless of name, designated in the declaration to act on behalf of the association;

(13)
"Identifying number" means a symbol or address that identifies only one (1) unit in a condominium;

(14)
"Leasehold condominium" means a condominium in which all or a portion of the real estate is subject to a lease the expiration or termination of which will terminate the condominium or reduce its size;

(15)
"Limited common element" means a portion of the common elements allocated by the declaration or by operation of KRS 381.9127 for the exclusive use of one (1) or more but fewer than all of the units;

(16)
"Master association" means an organization described in KRS 381.9161, whether or not it is also an association described in KRS 381.9165;

(17)
"Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, limited liability company, government, governmental subdivision or agency, or other legal or commercial entity;

(18)
"Purchaser" means any person other than a declarant or a person in the business of selling real estate for his or her own account, who by means of a voluntary or involuntary transfer acquires a legal or equitable interest in a unit other than:

(a)
A leasehold interest, including renewal options of less than twenty (20) years; or

(b)
As security for an obligation;

(19)
"Real estate" means any fee simple interest, leasehold estate, or other estate or interest in, over, or under land, including structures, fixtures, and other improvements and interests which by custom, usage, or law pass with a conveyance of land though not described in the contract of sale or instrument of conveyance. "Real estate" includes parcels with or without upper or lower boundaries, and spaces that may be filled with air or water;

(20)
"Recording data" means the book and page number of instruments recorded in the office of a county clerk;

(21)
"Residential" means use for dwelling or personal recreation, or both;

(22)
"Special declarant rights" means rights reserved for the benefit of a declarant to:

(a)
Complete improvements indicated on plats and plans filed with the declaration;

(b)
Exercise any development rights;

(c)
Maintain sales offices, management offices, signs advertising the condominium, and models;

(d)
Use easements through the common elements for the purpose of making improvements within the condominium or within real estate which may be added to the condominium;

(e)
Make the condominium part of a larger condominium or a planned community;

(f)
Make the condominium subject to a master association; or

(g)
Appoint or remove any officer of the association, master association, or any executive board member during any period of declarant control;

(23)
"Unit" means a physical portion of the condominium designated for separate ownership or occupancy, the boundaries of which are described in KRS 381.9133; and

(24)
"Unit owner" means a declarant or other person who owns a unit, or a lessee of a unit in a leasehold condominium whose lease expires simultaneously with any lease the expiration or termination of which will remove the unit from the condominium, but does not include a person having an interest in a unit solely as security for an obligation or as a sublessee of a lessee of a unit.

Section 3.   KRS 381.9167 is amended to read as follows:

(1)
Except as provided in subsection (2) of this section and subject to the provisions of the declaration, the association, even if unincorporated, may:

(a)
Adopt and amend bylaws, rules, and regulations;

(b)
Adopt and amend budgets for revenues, expenditures, and reserves, and collect assessments for common expenses from unit owners;

(c)
Hire and discharge managing agents and other employees, agents, and independent contractors;

(d)
Institute, defend, or intervene in litigation or administrative proceedings in its own name on behalf of itself or two (2) or more unit owners on matters affecting the condominium;

(e)
Make contracts and incur liabilities;

(f)
Regulate the use, maintenance, repair, replacement, and modification of common elements, and authorize access to any unit for those purposes;

(g)
Cause additional improvements to be made as a part of the common elements;

(h)
Acquire, hold, encumber, and convey in its own name any right, title, or interest to real or personal property, except that common elements may only be conveyed or subjected to a lien or security interest as provided in KRS 381.9185;

(i)
Grant easements, leases, licenses, and concessions through or over the common elements;

(j)
Impose and receive payments, fees, or charges:

1.
For the use, rental, or operation of the common elements other than limited common elements described in KRS 381.9127(2), (4), and (6);

2.
For services provided to unit owners; and

3.
To cover emergency or extraordinary circumstances affecting the condominium or any part thereof;

(k)
Impose charges for late payment of assessments and, after notice and an opportunity to be heard, levy reasonable fines for violations of the declaration, bylaws, and rules and regulations of the association that may include reimbursement to the association of reasonable fees and costs, including attorney fees, associated with the enforcement of this paragraph;

(l)
Impose reasonable charges for the preparation and recordation of amendments to the declaration, resale certificates required by KRS 381.9203, or statements of unpaid assessments;

(m)
Provide for the indemnification of its officers and executive board and maintain directors' and officers' liability insurance;

(n)
Assign its right to future income, including the right to receive common expense assessments, but only to the extent expressly provided in the declaration and only for the purpose of securing financial accommodations obtained by the association to perform its duties and obligations under the declaration or KRS 381.9101 to 381.9207;

(o)
Exercise any other powers conferred by the declaration or bylaws;

(p)
Exercise all other powers that may be exercised in this Commonwealth by legal entities of the same type as the association; and

(q)
Exercise any other powers necessary and proper for the governance and operation of the association.

(2)
The declaration shall not impose limitations on the power of the association to deal with the declarant that are more restrictive than the limitations imposed on the power of the association to deal with other persons.

(3)
Notwithstanding the declaration, an association may impose an emergency assessment against any unit affected to:

(a)
Comply with a judicial order; or

(b)
Repair an emergency condition of any common structural or mechanical component which has made, or is in imminent danger of making, any unit unsafe, uninhabitable, or uninsurable, provided the association is first provided a certificate from a professional engineer or licensed architect stating the emergency condition.

(4)
The emergency assessment provided for in subsection (3) of this section shall be made upon the vote of a simple majority of unit owners present at a special called meeting. If the declaration does not provide for special meetings, one (1) may be called under this subsection to address the issues identified in subsection (3) of this section. Any emergency assessment made under this subsection may be reduced or rescinded by a vote of a simple majority of unit owners present at a subsequent special meeting.

Section 4.   KRS 381.9193 is amended to read as follows:

(1)
The association shall have a lien on a unit for any assessment levied against that unit or fines imposed against its unit owner from the time the assessment or fine becomes due and, if the assessment is payable in installments, the lien shall be for the full amount of the assessment at the time the first installment becomes due. The association's lien may be foreclosed in like manner as a mortgage on real estate. Unless the declaration otherwise provides, fees, charges, late charges, reasonable collection costs, attorney fees, fines, and interest charged pursuant to KRS 381.9167(1)(j) to (l), shall be secured by the lien and enforceable as assessments under this section.

(2)
A lien under this section shall take priority over all other liens and encumbrances on a unit, except:

(a)
Liens and encumbrances recorded before the recordation of the declaration;

(b)
A first mortgage on the unit recorded before the date on which the assessment sought to be enforced became delinquent; and

(c)
Liens for real estate taxes and other governmental assessments or charges against the unit.

(3)
Unless the declaration otherwise provides, if two (2) or more associations have liens for assessments created at any time on the same real estate, those liens shall have equal priority.

(4)
Recording of the declaration constitutes record notice and perfection of the lien. No further recordation of any claim of lien for assessment under this section shall be required.

(5)
A lien for unpaid assessments shall be extinguished unless proceedings to enforce the lien are instituted within five (5) years after the full amount of the assessments becomes due.

(6)
Nothing in this section shall be construed to prohibit actions or suits to recover sums for which subsection (1) of this section creates a lien or to prohibit an association from taking a deed in lieu of foreclosure.

(7)
A judgment or decree in any action brought under this section shall include costs and reasonable attorney's fees for the prevailing party.

(8)
The association shall, upon written request, provide a unit owner a recordable statement setting forth the amount of unpaid assessments against his or her unit. The statement shall be delivered within ten (10) business days after receipt of the request and shall be binding on the association, the executive board, and every unit owner.

Section 5.   KRS 381.9201 is amended to read as follows:

(1)
This section and KRS 381.9205 and 381.9207 apply to all units subject to KRS 381.9101 to 381.9207, except as provided in subsection (2) of this section or as modified or waived by agreement of purchasers of units in a condominium in which all units are restricted to nonresidential use.

(2)
The certificate referred to in KRS 381.9203 shall not be required[ also be prepared or delivered] in the case of:

(a)
A gratuitous disposition of a unit;

(b)
A disposition pursuant to court order;

(c)
A disposition by a government or governmental agency;

(d)
A disposition by foreclosure or deed in lieu of foreclosure;

(e)
A disposition to a person in the business of selling real estate who intends to offer those units to purchasers; or

(f)
A disposition that may be canceled at any time and for any reason by the purchaser without penalty.

Section 6.   KRS 381.9203 is amended to read as follows:

(1)
Except as provided in subsection (2) of Section 5 of this Act, a seller of a unit shall furnish to a purchaser,[ upon request and] before execution of any contract for sale of a unit, or otherwise before conveyance, a copy of the declaration, other than the plats and plans, and a copy of the bylaws, the rules or regulations of the association, and a certificate containing:

(a)
A statement disclosing the effect on the proposed disposition of any right of first refusal or other restraint on the free alienability of the unit;

(b)
A statement setting forth the amount of the monthly common expense assessment and any unpaid common expense or special assessment currently due and payable from the selling unit owner;

(c)
A statement of any other fees payable by unit owners;

(d)
A statement of any capital expenditures anticipated by the association for the current and, if known, next two (2) fiscal years;

(e)
A statement of the amount of any reserves for capital expenditures, if any, and of any portions of those reserves designated by the association for any specified projects;

(f)
The most recent regularly prepared balance sheet and income and expense statement, if any, of the association;

(g)
The current operating budget of the association;

(h)
A statement of any unsatisfied judgments against the association and the status of any pending suits in which the association is a defendant;

(i)
A statement describing any insurance coverage maintained by the association[provided for the benefit of unit owners]; and

(j)
If any portion of the condominium is situated upon a leasehold estate, a statement of the remaining term of any leasehold estate affecting the condominium and the provisions governing any extension or renewal thereof.

(2)
The association shall, within ten (10) days after a request by a unit owner, furnish a certificate containing the information necessary to enable the unit owner to comply with subsection (1) of this section. A unit owner providing a purchaser with the certificate issued pursuant to this subsection shall not be liable to the purchaser for any erroneous information provided by the association and included in the certificate.

(3)
A unit owner shall not be liable to a purchaser for the failure or delay of the association to provide the certificate in a timely manner, but the sales contract is voidable by the purchaser until the certificate has been provided and for five (5) days thereafter or until conveyance, whichever first occurs.

Section 7.   KRS 324.360 is amended to read as follows:

(1)
This section shall apply to sales and purchases involving single-family residential real estate dwellings if any person licensed under this chapter receives compensation.

(2)
The commission shall promulgate an administrative regulation authorizing a "seller's disclosure of conditions form."

(3)
The form shall provide for disclosure by the seller of the following:

(a)
Basement condition and whether it leaks;

(b)
Roof condition and whether it leaks;

(c)
Source and condition of water supply;

(d)
Source and condition of sewage service;

(e)
Working condition of component systems; and

(f)
Other matters the commission deems appropriate.

(4)
The seller of the property shall complete and sign the form at the time he or she executes any listing agreement or similar agreement by which a licensee intends to market the property. A copy of the form shall be provided by the listing agent to any prospective buyer or a buyer's authorized representative upon request. A copy of the form shall be delivered by the listing agent to any prospective purchaser or his representative within seventy-two (72) hours of the listing agent's receipt of a written and signed offer to purchase. The listing agent shall solicit the signature of the buyer on a copy of the form which the listing agent shall retain in the principal broker's records. The signature shall evidence the listing agent's compliance with the provisions of this section. Should the buyer refuse to sign the form, the licensee shall record the buyer's refusal to sign on the form and retain a copy in his principal broker's records.

(5)
If the subject property is offered for sale by the property's owner without a listing agreement, any licensee involved in the transaction shall provide a blank form to the property's owner and shall request that the property's owner complete and sign the form. If the property's owner completes and signs the form, the licensee shall deliver the form to the buyer or potential buyer not later than one hundred twenty (120) hours after the creation of any executory contract for sale of the property. The licensee shall solicit the signature of the buyer on a copy of the form as delivered to the buyer or prospective buyer and shall retain the copy in his or her principal broker's records. The signature of the buyer or prospective buyer shall evidence the listing agent's compliance with the provisions of this section. Should the buyer refuse to sign the form, the licensee shall record the buyer's refusal to sign on the form and retain a copy in his or her principal broker's records.

(6)
The original of the form shall be retained by the listing broker or by the broker of any licensee who presents an offer on a property not subject to a listing agreement.

(7)
The form shall not be required for residential purchases of new homes if a warranty is offered, for a sale of real estate at an auction, or for a court supervised foreclosure.

(8)
If the seller refuses to complete and sign the form, his refusal shall be communicated in writing by the broker or sales associate who is involved in the transaction to the purchaser or prospective purchaser, without unreasonable delay.

(9)
It shall be a violation of this chapter for a licensee to complete any portion of the form unless the licensee is the owner of the property or has been requested by the owner to complete the form. The request shall be acknowledged in writing on the form and the licensee shall be held harmless for any representation that appears on the form.

(10)
The commission may create and provide forms and other materials to persons licensed under this chapter and to the general public concerning transactions under the Kentucky Condominium Act.
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