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AN ACT relating to the angel investor tax credit.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act:

(1)
"Application" means a document submitted by small businesses and investors, on a form supplied by the authority, for the purpose of requesting certification to participate in the program and to request a credit;

(2)
"Authority" means the Kentucky Economic Development Finance Authority;

(3)
"Commonwealth" means the Commonwealth of Kentucky;

(4)
"Credit" means the nonrefundable angel investor tax credit established by Section 8 of this Act and awarded by the authority pursuant to Section 4 of this Act;

(5)
"Department" means the Department of Revenue;

(6)
"Entity" means any corporation, limited liability company, business development corporation, partnership, limited partnership, sole proprietorship, association, joint stock company, receivership, trust, professional service organization, or other legal entity through which business is conducted;

(7)
"Fee" means a nonrefundable application fee in an amount set by the authority, to be collected by the authority to offset the cost of administering Sections 1 to 6 of this Act;

(8)
"Qualified activity" means any knowledge-based activity related to the new economy focus areas of the Department of Commercialization and Innovation, including but not limited to:

(a)
Bioscience;

(b)
Environmental and energy technology;

(c)
Health and human development;

(d)
Information technology and communications; and

(e)
Materials science and advanced manufacturing.


A "qualified activity" does not include any activity principally engaged in by financial institutions, commercial development companies, credit companies, financial or investment advisors, brokerage or financial firms, other investment funds or investment fund managers, charitable and religious institutions, oil and gas exploration companies, insurance companies, residential housing developers, retail establishments, or any activity that the authority determines in its discretion to be against the public interest, against the purposes of Sections 1 to 6 of this Act, or in violation of any law;

(9)
"Qualified investor" means an individual investor meeting the requirements of Section 3 of this Act for qualified investors, and certified pursuant to Section 4 of this Act;

(10)
"Qualified small business" means an entity meeting the requirements of Section 3 of this Act for qualified small businesses, and certified pursuant to Section 4 of this Act; and

(11)
"Rural area" has the same meaning as in 7 U.S.C. sec. 1991, in effect as of the effective date of this Act.

SECTION 2.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The purpose of Sections 1 to 6 and 8 of this Act is to create an angel investor program that will encourage capital investment in the Commonwealth by individual investors that will further the establishment or expansion of small businesses, create additional jobs, and foster the development of new products and technologies.

(2)
The intent of Sections 1 to 6 and 8 of this Act is to provide investment preference for small businesses located in the Commonwealth, operating in the fields of knowledge-based high-tech research and development, and showing a potential for rapid growth.

(3)
To participate in the program created by Sections 1 to 6 and 8 of this Act:

(a)
Small businesses and individual investors shall request certification from the authority pursuant to Section 4 of this Act. To be qualified, the small businesses and individual investors shall fulfill the requirements outlined in Section 3 of this Act; and

(b)
Once certified, qualified investors may make investments in qualified small businesses, and may apply to the authority for a credit in return for making the investment if that investment qualifies under the provisions of Section 3 of this Act.

(4)
Insofar as possible, any investment made in a Kentucky small business under the provisions of Sections 1 to 6 of this Act shall be used by that business to leverage additional capital investments from other sources.

SECTION 3.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:
The requirements for small businesses, investors, and investments to be qualified for participation in the angel investor program are as follows:

(1)
To be certified as a qualified small business, the business shall demonstrate to the authority that it is an entity which, at the time a qualified investment is made by a qualified investor:

(a)
Has a net worth of ten million dollars ($10,000,000) or less or net income after federal income taxes for each of the two (2) preceding fiscal years of three million dollars ($3,000,000) or less;

(b)
Is actively and principally engaged in a qualified activity within the Commonwealth, or will be actively and principally engaged in a qualified activity within the Commonwealth after the receipt of a qualified investment by a qualified investor;

(c)
Has no more than one hundred (100) full-time employees;

(d)
Has more than fifty percent (50%) of its assets, operations, and employees located in the Commonwealth; and

(e)
Has at no time received an aggregate amount of qualified investments that has allowed qualified investors to receive more than one million dollars ($1,000,000) in angel investor credits;

(2)
To be certified as a qualified investor, an individual investor shall demonstrate to the authority that he or she:

(a)
Is an individual natural person;

(b)
Qualifies as an accredited investor pursuant to Regulation D of the United States Securities and Exchange Commission, 17 C.F.R. sec. 230.501, in effect as of the effective date of this Act;

(c)
Does not hold in excess of twenty percent (20%) ownership interest in, and is not employed by, the qualified small business prior to making the qualified investment in that qualified small business; and

(d)
Is not closely related to an individual who holds in excess of twenty percent (20%) ownership interest in, or who is employed by, the qualified small business prior to making the qualified investment in that qualified small business. For purposes of this subparagraph, "closely related" means the parent, spouse, or child of an individual; and

(3)
To be certified as a qualified investment, the investment shall:

(a)
Be a cash investment in a qualified small business by a qualified investor of at least ten thousand dollars ($10,000);

(b)
Be offered and executed in compliance with applicable state and federal securities laws and regulations;

(c)
Provide the qualified investor, as consideration for the investment, with an equity interest in the qualified small business, such as a general or limited partnership interest, common or preferred stock with or without voting rights and without regard to seniority position, forms of subordinate or convertible unsecured debt, or both, with warrants, rights, or other means of equity conversion attached;

(d)
Seek a financial return based upon that consideration; and

(e)
Not enable any individual qualified investor qualifying under the requirements of subsection (2) of this section to be awarded in excess of two hundred thousand dollars ($200,000) in total credit in any calendar year.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:
(1)
The total amount of tax credit that may be awarded by the authority to all qualified investors pursuant to Sections 1 to 6 of this Act in each calendar year shall be no more than four million dollars ($4,000,000).

(2)
The total amount of tax credit that may be awarded by the authority to:

(a)
All qualified investors pursuant to Sections 1 to 6 of this Act; and

(b)
All investors in all investment funds pursuant to KRS 154.20-250 to 154.20-284;


shall be no more than forty million dollars ($40,000,000) in total. Once this total amount of tax credit has been awarded by the authority pursuant to Sections 1 to 6 of this Act and KRS 154.20-250 to 154.20-284, no further awards of any tax credit shall be made.

(3)
The authority shall, by promulgation of an administrative regulation, develop a standard procedure for:

(a)
Small businesses and investors to request certification for participation in the program;

(b)
Qualified investors to apply for a credit; and

(c)
The award of credits to qualified investors making qualified investments.

(4)
At a minimum, the procedure shall:

(a)
Require small businesses and investors to demonstrate to the authority that they, and any planned investment, satisfy all requirements provided in Section 3 of this Act;

(b)
Provide small businesses and investors with a standard written application form to request certification and apply for a credit;

(c)
Require the payment of an application fee, in an amount set by the authority; and

(d)
Mandate a time period for the duration of certifications granted to small businesses and investors, and the procedures for recertification thereof.

(5)
The amount of credit awarded shall be equal to:

(a)
Forty-percent (40%) of the amount of the investment, if the principal place of business of the qualified small business is outside a rural area; or

(b)
Fifty-percent (50%) of the amount of the investment, if the principal place of business of the qualified small business is in a rural area.

(6)
Upon approval of a credit, the authority shall reduce the amount of available credit by the amount of credit approved to the qualified investor.

(7)
The authority may, in effectuating this section, contract with a science and technology organization as defined in KRS 164.6011 to administer and manage the certification and application procedure established by the authority. However, the final approval of all credits shall be made solely by the authority.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:
(1)
No later than the earlier of:

(a)
Sixty (60) days following the date of credit approval, including weekends and holidays; or

(b)
December 31 of the calendar year of the approval;


the qualified investor shall make the actual investment. Within twenty (20) days of making the investment, including weekends and holidays, the qualified investor shall provide proof of the investment to the authority in the manner required by the authority.

(2)
No later than sixty (60) days following the receipt of proof of the investment, the authority shall notify the department of the credit award, the amount of the credit, and the name and Social Security number of the qualified investor that will receive the credit.

(3)
If the qualified investor either fails to make the investment prior to the deadline or fails to provide the required proof of investment, the award of credit approval shall be null and void, and the authority shall notify the qualified investor of the nullification and readjust the amount of credit available.

(4)
The authority shall maintain a Web site, that shall be publicly available, on which it shall report:

(a)
A list of all qualified small businesses and qualified investors it has certified; and

(b)
The total amount of credit it has awarded, and the amount of available credit remaining.


This report shall be updated as new small businesses and investors are certified, and as new credits are awarded or the amount of available credit is otherwise adjusted.

SECTION 6.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
On or before February 1 of the calendar year succeeding the year in which a credit was awarded, and continuing for four (4) years thereafter, a qualified small business that has received a qualified investment shall file an annual written report with the authority. This report shall demonstrate that the small business:

(a)
Continues to have more than fifty percent (50%) of its assets, operations, and employees in the Commonwealth;

(b)
Has at no time received an aggregate amount of qualified investments that has allowed qualified investors to receive more than one million dollars ($1,000,000) in credits; and

(c)
Continues to be actively and principally engaged in a qualified activity.


The report shall also provide additional information related to the success of the small business attributable to the investment, including but not limited to new jobs created, increased sales or other economic activity conducted, the degree of other private investment attracted, and any other information requested by the authority. 

(2)
If a qualified small business either:

(a)
Fails to submit the report mandated by subsection (1) of this section in any year; or

(b)
Fails to meet any of the criteria listed in paragraphs (a), (b) or (c) of subsection (1) of this section at any time during any year of the reporting period;


the authority shall notify the department, which shall recapture any portion, or the full amount, of the credit awarded for qualified investments in that qualified small business from the qualified investor that received the credit award or any taxpayer receiving the credit through a valid transfer. Any amounts collected from the recapture shall be deposited in the general fund.

(3)
If a qualified small business becomes insolvent and ceases operations at any time before the final required annual report is due, it shall file a written report with the authority attesting to that fact and shall thereafter be exempt from the annual report required by this section, and credits awarded for qualified investments in that qualified small business shall not be subject to any recapture.

Section 7.   KRS 154.20-255 is amended to read as follows:

(1)
(a)
The total amount of tax credits available to any single investment fund awarded tax credits under  KRS 154.20-250 to 154.20-284 shall not exceed, in aggregate, eight million dollars ($8,000,000) for all investors and all taxable years.

(b)
The total tax credits available for all investors in all investment funds awarded under KRS 154.20-250 to 154.20-284, and all qualified investors awarded under Section 1 to 6 of this Act, shall not exceed a total of forty million dollars ($40,000,000).

(2)
A person or entity seeking to be approved as an investment fund manager for the operation of one (1) or more investment funds shall make written application to the authority pursuant to KRS 154.20-256, in addition to complying with applicable state and federal securities laws and regulations.

(3)
Prior to the granting of any tax credits to investors of an investment fund, the committed cash contributions to an investment fund shall be not less than five hundred thousand dollars ($500,000).

(4)
An investment fund shall have no less than four (4) investors, and no investor or investment fund manager, including their immediate family members, as defined in KRS 164.6011(7), and affiliates may own or have a capital interest in more than forty percent (40%) of the investment fund's capitalization.

(5)
Subsequent to approval of the investment fund and the investment fund manager, the authority and the investment fund manager, on behalf of itself and any investors in the investment fund, shall enter into an agreement with respect to the investment fund. The terms and provisions of each agreement shall be determined by negotiations between the authority and the investment fund manager. The effective date of the agreement shall be the date of approval of the investment fund and the investment fund manager by the authority. If an investment fund manager fails to comply with any of the obligations of the agreement, the authority may, at its option, do any one (1) or more of the following:

(a)
Suspend the availability of the credits;

(b)
Pursue any remedy provided under the agreement, including termination of the agreement; or

(c)
Pursue any other remedy at law to which it may be entitled.

(6)
Any investor shall be entitled to a tax credit as a result of its investment in an investment fund as provided in KRS 154.20-258.

(7)
Total qualified investments made by an investment fund, including initial and subsequent investments made by an investment fund, in any single small business using approved qualified investments, shall not exceed thirty percent (30%) of the committed cash contributions to the investment fund. This restriction shall not apply to investments of money by the investment fund that are not qualified investments.

(8)
The provisions of this section shall not prohibit an investment fund from investing in a business that is not a small business, including a business that is located outside of the Commonwealth; however, such investments shall not be eligible for the tax credit set forth in KRS 154.20-258.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section:

(a)
"Authority" has the same meaning as in Section 1 of this Act;

(b)
"Qualified investor" has the same meaning as in Section 1 of this Act; 

(c)
"Qualified small business" has the same meaning as in Section 1 of this Act; and

(d)
"Taxpayer" means an individual subject to the tax imposed by KRS 141.020, who has either:

1.
Received a credit from the authority pursuant to Section 4 of this Act; or

2.
Received a credit through a valid transfer allowed under this section from a qualified investor that was originally awarded the credit.

(2)
For taxable years beginning on or after January 1, 2012, there is hereby created the angel investor tax credit. The credit shall be nonrefundable, and shall apply against the tax imposed by KRS 141.020. The ordering of the credit shall be as provided in Section 9 of this Act.

(3)
An investor may seek a credit by applying to the authority pursuant to Section 4 of this Act.

(4)
No credit may be claimed by a taxpayer until the taxable year next succeeding the taxable year in which the qualified investor is awarded tax credits by the authority.

(5)
The maximum amount of credit that may be claimed by a taxpayer in any taxable year shall not exceed fifty-percent (50%) of the total amount of credit awarded or transferred to the taxpayer.

(6)
Any amount of credit that a taxpayer is unable to utilize during a taxable year may be carried forward for use in a succeeding taxable year for a period not to exceed fifteen (15) years. Any amount of credit not used within fifteen (15) years shall be lost. No amount of credit may be carried back by any taxpayer.

(7)
The credit shall not apply to any liability a taxpayer may have for interest, penalties, past due taxes, or any other additions to the taxpayer's tax liability. The holder of the credit shall assume any and all liabilities and responsibilities of the credit.

(8)
A credit may be transferred by a qualified investor to any individual taxpayer. A qualified investor making a transfer shall give written notice to the department and shall provide any other information required by the department, in the manner prescribed by the department. Any transferred credit shall be subject to the original timeframes and requirements established by this section and Sections 1 to 6 of this Act as if held by the qualified investor.

(9)
To receive the credit, a taxpayer shall claim the credit on his or her return in the manner prescribed by the department.

(10)
The department shall recapture any portion, or the full amount, of a credit upon notification from the authority that a recapture is required pursuant to Section 6 of this Act.

Section 9.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020, 141.040, and 141.0401, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable business incentive credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
1.
For taxable years beginning after December 31, 2004, and before January 1, 2007, the corporation income tax credit permitted by KRS 141.420(3)(a);

2.
For taxable years beginning after December 31, 2006, the limited liability entity tax credit permitted by KRS 141.0401;

(b)
The economic development credits computed under KRS 141.347, 141.381, 141.384, 141.400, 141.401, 141.402, 141.403, 141.407, 141.415, 154.12-2088, and 154.27-080;

(c)
The certified rehabilitation credit permitted by KRS 171.397(1)(a);

(d)
The health insurance credit permitted by KRS 141.062;

(e)
The tax paid to other states credit permitted by KRS 141.070;

(f)
The credit for hiring the unemployed permitted by KRS 141.065;

(g)
The recycling or composting equipment credit permitted by KRS 141.390;

(h)
The tax credit for cash contributions in investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel and renewable diesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025;

(o)
The clean coal incentive credit permitted by KRS 141.428;

(p)
The ethanol credit permitted by KRS 141.4242;

(q)
The cellulosic ethanol credit permitted by KRS 141.4244;

(r)
The energy efficiency credits permitted by KRS 141.436;

(s)
The railroad maintenance and improvement credit permitted by KRS 141.385;

(t)
The Endow Kentucky tax credit permitted by KRS 141.438;[ and]
(u)
The New Markets Development Program tax credit permitted by KRS 141.434; and

(v)
The angel investor tax credit permitted by Section 8 of this Act.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the nonrefundable personal tax credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The credit permitted by KRS 141.066;

(c)
The tuition credit permitted by KRS 141.069;

(d)
The household and dependent care credit permitted by KRS 141.067; and

(e)
The new home credit permitted by KRS 141.388.

(3)
After the application of the nonrefundable credits provided for in subsection (2) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350;

(b)
The individual estimated tax payment credit permitted by KRS 141.305;

(c)
For taxable years beginning after December 31, 2004, and before January 1, 2007, the corporation income tax credit permitted by KRS 141.420(3)(c);

(d)
The certified rehabilitation credit permitted by KRS 141.382(1)(b); and

(e)
The film industry tax credit allowed by KRS 141.383.

(4)
The nonrefundable credit permitted by KRS 141.0401 shall be applied against the tax imposed by KRS 141.040.

(5)
The following nonrefundable credits shall be applied against the sum of the tax imposed by KRS 141.040 after subtracting the credit provided for in subsection (4) of this section, and the tax imposed by KRS 141.0401 in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.381, 141.384, 141.400, 141.401, 141.402, 141.403, 141.407, 141.415, 154.12-2088, and 154.27-080;

(b)
The certified rehabilitation credit permitted by KRS 171.397(1)(a);

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The unemployment credit permitted by KRS 141.065;

(e)
The recycling or composting equipment credit permitted by KRS 141.390;

(f)
The coal conversion credit permitted by KRS 141.041;

(g)
The enterprise zone credit permitted by KRS 154.45-090, for taxable periods ending prior to January 1, 2008;

(h)
The tax credit for cash contributions to investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel and renewable diesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025;

(o)
The clean coal incentive credit permitted by KRS 141.428;

(p)
The ethanol credit permitted by KRS 141.4242;

(q)
The cellulosic ethanol credit permitted by KRS 141.4244;

(r)
The energy efficiency credits permitted by KRS 141.436;

(s)
The ENERGY STAR home or ENERGY STAR manufactured home credit permitted by KRS 141.437;

(t)
The railroad maintenance and improvement credit permitted by KRS 141.385;

(u)
The railroad expansion credit permitted by KRS 141.386;

(v)
The Endow Kentucky tax credit permitted by KRS 141.438; and

(w)
The New Markets Development Program tax credit permitted by KRS 141.434.

(6)
After the application of the nonrefundable credits in subsection (5) of this section, the refundable credits shall be taken in the following order:

(a)
The corporation estimated tax payment credit permitted by KRS 141.044;

(b)
The certified rehabilitation credit permitted by KRS 141.382(1)(b); and

(c)
The film industry tax credit allowed in KRS 141.383.

Section 10.   This Act shall be known as the Kentucky Angel Investment Act.

Page 1 of 1
HB044830.100 - 431 - 5075

House Committee Substitute

