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Part I:  Measure Information

	Bill Request #:
	417


	Bill #:
	HB 193


	Bill Subject/Title:
	AN ACT prohibiting smoking in all public places & places of employment.


	Sponsor:
	Representative Susan Westrom


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted
	Local government chief executive officers; Local government agencies charged with enforcement of the measure (potentially local law enforcement; local public health department personnel; code enforcement department personnel; or fire department personnel) 


	Requirement:
	x
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	x
	Modifies Existing
	x
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
Kentucky does not have a statewide smoke-free air policy.  Current state law provides for prohibitions or restrictions on smoking in state owned or state operated government office buildings workplaces, and facilities (KRS 61.165), public areas of the Capitol and Capitol Annex (KRS 61.167), state postsecondary education institutions (KRS 61.165), school premises or school grounds (KRS 438.050), correctional facilities (KRS 61.165), and inmates of penal institutions (KRS 196.245).  In addition under KRS 61.165, local government units are authorized to adopt a policy related to prohibiting or restricting smoking in governmental office buildings or workplaces or facilities owned, operated, or under the jurisdiction of that government.  
According to the U.S. Centers for Disease Control and Prevention, Kentucky leads the nation in the number of adult smokers with 25.2% of the population. Kentucky is also first in the nation in smoking prevalence among both middle and high school students. 

From 2000 to 2004, Kentucky had the highest average annual smoking-attributable mortality rate among the states. According to the Kentucky Chamber of Commerce, “Smoking-attributable health expenditures are estimated at more than $1.1 billion annually in Kentucky, and the smoking-attributable economic productivity loss in Kentucky is estimated at more than $2 billion each year.”  
Beginning in 2004 and over time, more than 25 Kentucky cities and counties have adopted and implemented ordinances or regulations that prohibit or otherwise restrict smoking in enclosed public places and/or places of employment.  These local government units are identified in Kentucky Communities with Smoke-Free Laws or Regulations Current as of February 1, 2011 Table attached to this document. 
Generally, the local smoke-free laws adopted to date include the following major components: 

(1) Places to be smoke-free are enclosed workplaces and enclosed public places, enclosed public places only, or mostly enclosed public places but with exemptions.
(2) Posting of no-smoking signage is the duty of the person in charge of a smoke-free public place or place of employment.
(3) Violators of no-smoking laws are told by the person in charge of the public place or the place of employment to extinguish the product being smoked, and if noncompliant, told to leave the premises. Failure to leave may result in notification of the police or a code enforcement officer who issues a citation which carries a fine.
(4) Enforcement of the no-smoking ordinances/laws may be complaint-driven and/or through routine monitoring by a designated entity.

(a)  Under complaint-driven enforcement, a designated local government entity such as local police would have the duty to respond to a complaint, issue a citation, and escort the violator off the premises if the violator refuses to leave.

(b)  Enforcement through routine or periodic monitoring may occur whenever a local government entity is in a particular place performing an otherwise legal inspection and the entity also elects to inspect for compliance with the no-smoking ordinance. (Examples include inspections by a health department, a code enforcement department, or a fire department. In addition, places where there is chronic non-compliance could be selected for monitoring.) 
(5) Penalties for non-compliance include a range of fines. Violations of local restrictions on smoking are usually considered civil offenses which are subject to specified fines which increase in amount for repeat violations. Fines collected may be used for local government enforcement activities.
HB 193 would establish a statewide smoke-free law for enclosed public places
 and enclosed places of employment
 as defined.  In addition, smoking would be prohibited in all sleeping quarters in all bed and breakfasts, hotels, inns, lodges, motels, resorts, or other similar public accommodations that are rented to guests. The addition of all sleeping quarters has generally not been included under local government ordinances adopted to date.  Descriptions of local duties, permitted rulemaking, and enforcement practices under the measure follow.
HB 193 duties of state and local governments, Section 5(2):
At the state level, the state Department for Public Health would have the duty to promulgate administrative regulations to implement the measure, including provisions for issuing citations, assessing and collecting fines, taking public complaints, and holding public hearings to appeal citations and assessed fines.  The state department is also given enforcement powers under the measure. 
At the local level, the measure is to be enforced by “local health departments, city administrators, county administrators, and their authorized designees who may issue citations and assess fines”. This language implies that local government units with non-smoking ordinances or rules with established enforcement protocols would in all likelihood not be required to make major changes in those protocols. 
HB 193 allows local rulemaking if more restrictive:
Although HB 193 prohibits smoking in enclosed public places and enclosed places of employment on a statewide basis, it also allows political subdivisions of the Commonwealth to adopt local ordinances or regulations relating to smoking in public places, places of employment, and non-enclosed areas that are more restrictive than under the measure.  Further, the measure does not repeal any existing local ordinances or regulations that provide restrictions on smoking that are equivalent to, or greater than those provided in the measure.
HB 193 and local enforcement of smoke-free law:

Generally, the approach to local enforcement of the smoke-free policies under implementation of the measure is considered to be complaint driven, rather than one that includes monitoring by a local agency and is inspection-based. The enforcement process would include the following: 
(1)  A violator of the smoking prohibitions would be asked to extinguish the product being smoked and if noncompliant, service would be refused and that person would be asked to leave the premises; 
(2)  If the violator does not comply, local law enforcement would be contacted.  Smoking violators are guilty of a violation and are subject to a fine of up to $100 for a first violation and $250 for each additional violation; and 
(3)  Persons owning, managing, operating, or controlling a public place or place of employment and not complying with the measure would be guilty of a violation and subject to a fine not exceeding $250 for a first violation, $500 for a second violation within one year, and $2,500 for each violation within one year.
Collected fines are to be allocated by distributing 50% to the state Department for Public Health and 50% to the local enforcing agency.
HB 193 and Court enforcement of no-smoking policies:
HB 193 permits court enforcement of the no-smoking policies under the measure.  Any employee or private citizen may bring legal action to enforce the no smoking provisions.  Local health departments, city and county administrators and any person aggrieved by the failure of the owner, operator, manager, or other person in control of a public place or place of employment may apply for injunctive relief to enforce those provisions in any court of competent jurisdiction. This action would most likely occur when there have been repeated violations of the no smoking policies in particular places of employment or public places.

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The statewide fiscal impact of HB 193 on local governments is indeterminable, primarily because the Kentucky Administrative Regulations required by the measure would have to be promulgated and their impact, and the degree of non-compliance, is unknown.
If enacted, the measure would establish a statewide smoke-free law for enclosed public places and enclosed places of employment as defined.  Certain local governmental units are directed to enforce the measure but would do so under administrative regulations issued by the state Department for Public Health Services which are to include provisions for issuing citations, assessing and collecting fines, taking public complaints, and holding public hearings to appeal citations and assessed fines. 
Local government units that to date have not enacted any local ordinances or rules governing smoke-free air would experience the greater fiscal impact under initial implementation of the measure. Local government units with local smoke-free ordinances could also have additional costs under the measure if the measure expands no smoking coverage or creates a greater number of complaints which would require more personnel to investigate and enforce.  
The major potential cost factors under implementation of the measure include: 
(1)  Expansion of enforcement duties under the measure’s definition of enclosed public places and enclosed places of employment;

(2)  The addition in smoke-free prohibitions of all sleeping quarters in all bed and breakfasts, hotels, inns, lodges, motels, resorts, or other similar public accommodations that are rented to guests; and

(3)  Any additional costs due to training and employment of any enforcement personnel. 
Areas where there would have to be uniformity among the units of local government under implementation of HB 193: 

· Definition of “enclosed public places” and “places of employment” as defined under the measure; 

· State level smoke-free policies would apply to “all sleeping quarters” as defined;
· Retaliatory practices as described under Section 6 would be subject to a fine not to exceed $1000 for each violation and is a misdemeanor;
· All violations of the non-smoking provisions of Section 3 would be criminal but punishable by a fine; 

· Maximum fine amounts that may be assessed for initial and repeated violations; and
· Fifty percent of fines collected under Section 6 would be distributed to the enforcing agency and 50% would be distributed to the state Department for Public Health Services. 

Areas where there could be variances among the units of local government under implementation of HB 193:
· Amount of the minimum fine assessed (Potential fiscal impact: the smaller the minimum fine amounts, the smaller the amount of funds received from the 50% local share);
· Procedures for appealing citations and assessed fines (Potential fiscal impact: If local government hearing officers would be required, there would be costs associated with the initial start up costs for those local government units that do not now have any smoke-free ordinances and an enforcement fund from fines collected); and
· Local enforcement duties and protocols (Potential fiscal impact: Additional costs could be required depending upon which city or county agency or a combination thereof is selected to carry out enforcement activities and whether there is sufficient trained staff. There could be some cost reduction if enforcement is complaint driven only or includes monitoring as part of other routinely required inspections).
	Data Source(s):
	Kentucky League of Cities; Lexington-Fayette Urban-County Government; Louisville-Metro Consolidated Local Government; TobaccoFreeKids.org; American Heart Association; U.S. Centers for Disease Control and Prevention: Smoking and Tobacco Use: State Data: 2010 State Highlights; Kentucky Tobacco Policy Research Program (University of Kentucky; College of Nursing); Kentucky Chamber of Commerce: http://www.kychamber.com/dockycc1/governmentaffairs/2011Agenda/HealthCare.pdf. 
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Kentucky Communities with Smoke-Free Laws or Regulations

Current as of February 1, 2011

	
	Smoke-free Workplaces + Enclosed Public Places
	Smoke-free Enclosed

Public Places
	Smoke-free with Significant Exemptions

	Lexington-Fayette County
	November 2008
	April 2004
	

	Louisville Metro
	July 2007
	
	November 2005

	Georgetown
	October 2005
	
	

	Daviess County
	
	
	January 2006

	Letcher County
	
	July 2006
	

	Frankfort
	
	August 2006
	

	Morehead
	August 2006
	
	

	Ashland
	October 2006
	
	

	Henderson
	
	
	March 2007

	Elizabethtown*
	December 2006
	
	

	Paintsville
	
	
	January 2007

	Paducah
	
	April 2007
	

	Hardin County*
	April 2007
	
	

	Oldham County
	
	
	May 2007

	Madison County^
	June 2007
	
	

	Pikeville
	
	
	November 2007

	Beattyville
	
	
	August 2008

	Woodford County^
	August 2008
	
	

	Danville
	August 2008
	
	

	Hopkins Countyb
	
	
	February 2009

	Clark County^
	January 2009
	
	

	London
	August 2009
	
	

	Campbellsville
	September 2009
	
	

	Prestonsburg
	November 2009
	
	

	Radcliff
	April 2010
	
	

	Bardstown
	June 2010
	
	

	Glasgow
	June 2010
	
	

	Oak Grove
	
	
	January 2011

	Campbell County
	Repealed February 16, 2011
	
	

	Kenton County
	
	
	Scheduled for April 15, 2011

	Bowling Green
	Scheduled for April 28, 2011
	
	


a Represents implementation date

*Elizabethtown and Radcliff are located in Hardin County. These cities and the county have separate smoke-free laws, although all are comprehensive.

The Hardin County law covers only unincorporated areas of the county.

^Board of Health Clean Indoor Air Regulation

b Hopkins County originally adopted a Board of Health Clean Indoor Air Regulation in October 2008. Since that time the Hopkins County Fiscal Court enacted a county-wide smoke-free ordinance.

Source: Kentucky Center for Smoke-free Policy, University of Kentucky College of Nursing, www.kcsp.uky.edu.

� “Public places” means an area used by and open to the public, regardless of whether the area is owned in whole or in part by private persons or entities, the Commonwealth of Kentucky, or any other public entity and regardless of whether a fee is charged for admission. A "public place" does not include a private residence unless the private residence is used to provide licensed child care, foster care, or other similar social service care on the premises. A "public place" includes but is not limited to aquariums, banks, bars, bingo facilities, child care and adult day care facilities, convention facilities, educational facilities, elevators, food establishments, galleries, gaming facilities, hallways and other common areas in multiple-unit residential facilities, health care facilities, hotels, laundromats, libraries, lobbies, long-term care facilities, motels, museums, nursing homes, polling places, private clubs, public transportation vehicles and facilities, reception areas, restaurants, retail food production and marketing establishments, retail service establishments, retail stores, schools and school buildings, service lines, shopping malls, sports arenas, theaters, and waiting areas.





� “Place of employment” means an area under the control of a public or private employer, including but not limited to auditoriums, elevators, employee cafeterias, employee lounges, classrooms, conference rooms, hallways, medical facilities, meeting rooms, private offices, restrooms, stairs, vehicles, and work areas. A private residence is not a "place of employment" unless it is used as a child care, adult day care, or health care facility.
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