UNOFFICIAL COPY AS OF 02/03/11
11 REG. SESS.
11 RS BR 417


AN ACT prohibiting smoking in all public places and places of employment.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds that the evidence is overwhelming that tobacco smoke is a major contributor to indoor air pollution and that breathing secondhand smoke is a known cause of disease and premature death in healthy nonsmokers. The General Assembly further finds that there is no safe level of exposure to secondhand smoke as reported by the United States Surgeon General in the 2010 report "How Tobacco Smoke Causes Disease." The General Assembly, therefore, declares that the purposes of Sections 1 to 8 of this Act are to protect the public health and welfare by prohibiting smoking in public places and places of employment, to guarantee the right of nonsmokers to breathe smokefree air, and to recognize that the need to breathe smokefree air has priority over the desire to smoke.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

For purposes of Sections 1 to 8 of this Act:

(1)
"Bar" means an establishment that is devoted to the serving of alcoholic beverages for consumption by guests on the premises and in which the serving of food is only incidental to the consumption of those beverages, including but not limited to cabarets, cocktail lounges, nightclubs, and taverns;

(2)
"Business" means a sole proprietorship, partnership, joint venture, corporation, or other business entity, either for-profit or not-for-profit, including retail establishments where goods or services are sold, professional corporations, and other entities where legal, medical, dental, engineering, architectural, or other professional services are delivered, and private clubs;

(3)
"Department" means the Department for Public Health;

(4)
"E-cigarette" means any electronic oral device, such as one composed of a heating element, battery, or electronic circuit, which provides a vapor of nicotine or any other substances, and the use or inhalation of which simulates smoking. The term shall include any such device, whether manufactured, distributed, marketed, or sold as an e-cigarette, e-cigar, or under any other product name or descriptor;

(5)
"Employee" means a person who is employed by an employer in consideration for direct or indirect monetary wages or profit, and a person who volunteers his or her services for a nonprofit entity;

(6)
"Employer" means a person, business, partnership, association, corporation, including a municipal corporation, trust, or nonprofit entity that employs the services of one (1) or more individual persons;

(7)
"Enclosed area" means all space between a floor and a ceiling that is bounded on all sides by walls, doorways, or windows, whether open or closed. A wall includes any retractable divider, garage door, or other physical barrier, whether temporary or permanent;

(8)
"Food establishment" has the same meaning as in KRS 217.015;

(9)
"Health care facility" means an office or institution providing care or treatment of diseases, whether physical, mental, or emotional, or other medical, physiological, or psychological conditions, including but not limited to hospitals, rehabilitation hospitals or other clinics, including weight-control clinics, nursing homes, long-term care facilities, homes of the aging or chronically ill, laboratories, and offices of surgeons, chiropractors, physical therapists, physicians, psychiatrists, dentists, and all specialists within these professions. This definition shall include all waiting rooms, hallways, private rooms, semiprivate rooms, and wards within health care facilities;

(10)
"Place of employment" means an area under the control of a public or private employer, including but not limited to auditoriums, elevators, employee cafeterias, employee lounges, classrooms, conference rooms, hallways, medical facilities, meeting rooms, private offices, restrooms, stairs, vehicles, and work areas. A private residence is not a "place of employment" unless it is used as a child care, adult day care, or health care facility;

(11)
"Playground" means any park or recreational area designed in part to be used by children that has play or sports equipment installed or that has been designated or landscaped for play or sports activities, or any similar facility located on public or private school grounds or on city, county, or state park grounds;

(12)
"Private club" means an organization, whether incorporated or not, which is the owner, lessee, or occupant of a building or portion thereof used exclusively for club purposes at all times, which is operated solely for a recreational, fraternal, social, patriotic, political, benevolent, or athletic purpose, but not for pecuniary gain, and which only sells alcoholic beverages incidental to its operation. For purposes of this definition, "private club" means an organization that is managed by a board of directors, executive committee, or similar body chosen by the members at an annual meeting, that has bylaws, a constitution, or both to govern its activities, and that has been granted an exemption from the payment of federal tax as a club under 26 U.S.C. sec. 501;

(13)
"Public place" means an area used by and open to the public, regardless of whether the area is owned in whole or in part by private persons or entities, the Commonwealth of Kentucky, or any other public entity and regardless of whether a fee is charged for admission. A "public place" does not include a private residence unless the private residence is used to provide licensed child care, foster care, or other similar social service care on the premises. A "public place" includes but is not limited to aquariums, banks, bars, bingo facilities, child care and adult day care facilities, convention facilities, educational facilities, elevators, food establishments, galleries, gaming facilities, hallways and other common areas in multiple-unit residential facilities, health care facilities, hotels, laundromats, libraries, lobbies, long-term care facilities, motels, museums, nursing homes, polling places, private clubs, public transportation vehicles and facilities, reception areas, restaurants, retail food production and marketing establishments, retail service establishments, retail stores, schools and school buildings, service lines, shopping malls, sports arenas, theaters, and waiting areas;

(14)
"Restaurant" means an eating establishment, including but not limited to coffee shops, cafeterias, sandwich stands, and private and public school cafeterias, which gives or offers for sale food to the public, guests, or employees, as well as kitchens and catering facilities in which food is prepared on the premises for serving elsewhere. The term "restaurant" shall include a bar area within the restaurant;

(15)
"Service line" means an indoor or outdoor line in which one (1) or more persons are waiting for or receiving service of any kind, whether or not the service involves the exchange of money, including but not limited to ATM lines, concert lines, food vendor lines, movie ticket lines, and sporting event lines;

(16)
"Shopping mall" means an enclosed public walkway or hall area that serves to connect retail or professional establishments;

(17)
"Smoke" or "smoking" means:

(a)
The carrying, smoking, burning, inhaling, or exhaling of any kind of heated or lighted cigar, cigarette, hookah, lighted pipe, plant material intended for inhalation, or any other lighted smoking equipment;

(b)
The use of an e-cigarette which creates a vapor, in any manner or in any form; and

(c)
The use of any oral smoking device for the purpose of circumventing the prohibition of smoking in Section 3 of this Act; and

(18)
"Sports arena" means a place where people assemble to engage in physical exercise, participate in athletic competition, or witness sports or other events, including sports pavilions, stadiums, gymnasiums, health spas, boxing arenas, swimming pools, roller and ice rinks, and bowling alleys.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

(1)
No person shall smoke in an enclosed public place or an enclosed place of employment.

(2)
No person shall smoke within a reasonable distance from entrances to a public place or place of employment.

(3)
No person shall smoke within a reasonable distance from exits, windows that open, and ventilation intakes that serve an enclosed area where smoking is prohibited.

(4)
"No smoking" signs or the international "no smoking" symbol, consisting of a pictorial representation of a burning cigarette enclosed in a red circle with a red bar across it, shall be clearly and conspicuously posted in each public place, place of employment, vehicle, and outdoor area where smoking is prohibited by this section by the owner, operator, manager, or other person in control of the place.

(5)
All bed and breakfasts, hotels, inns, lodges, motels, resorts, or other similar public accommodations that are rented to guests, excluding private residences, shall prohibit smoking in all sleeping quarters.

(6)
Each public place and place of employment where smoking is prohibited by this section shall have posted at every entrance a conspicuous sign clearly stating that smoking is prohibited.

(7)
The prohibition on smoking in a place of employment shall be communicated to all existing employees by the effective date of this Act and to all prospective employees upon their application for employment by an employer.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of Section 3 of this Act, any employer, owner, occupant, lessee, operator, manager, or other person in control of any public place or place of employment may designate a nonenclosed area of a public place or place of employment as an area where smoking is also prohibited provided that the employer, owner, lessee, or occupant shall conspicuously post signs prohibiting smoking in the manner described in Section 3 of this Act.

(2)
Nothing in Sections 1 to 8 of this Act shall be interpreted or construed to permit smoking where it is otherwise restricted.

(3)
Nothing in Sections 1 to 8 of this Act shall be construed to prevent a political subdivision of the Commonwealth from adopting local ordinances or regulations relating to smoking in public places, places of employment, and nonenclosed areas that are more restrictive than Sections 1 to 8 of this Act and nothing in Sections 1 to 8 of this Act repeal any existing local ordinances or regulations that provide restrictions on smoking that are equivalent to, or greater than, those provided in Sections 1 to 8 of this Act.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

(1)
The Department for Public Health shall promulgate administrative regulations to implement the provisions of Sections 1 to 8 of this Act, including provisions for issuing citations, assessing and collecting fines, taking public complaints, and holding public hearings to appeal citations and assessed fines.

(2)
The provisions of Sections 1 to 8 of this Act shall be enforced by the department, local health departments, city administrators, county administrators, and their authorized designees who may issue citations and assess fines.

(3)
An owner, manager, operator, or employee of a public place or place of employment shall direct a person who is smoking in violation of Section 3 of this Act to extinguish the product being smoked. If the person does not stop smoking, the owner, manager, operator, or employee shall refuse service and shall immediately ask the person to leave the premises. If the person in violation refuses to leave the premises, the owner, manager, operator, or employee shall contact a law enforcement agency.

(4)
An employer shall direct an employee who is smoking in violation of Section 3 of this Act to extinguish the product being smoked. If the employee does not stop smoking, the employer shall immediately ask the employee to leave the premises. If the employee in violation refuses to leave the premises, the employer shall contact a law enforcement agency.

(5)
Notwithstanding any other provision of Sections 1 to 8 of this Act, an employee or private citizen may bring legal action to enforce the provisions of Section 3 of this Act.

(6)
In addition to the remedies provided by this section, local health departments, city and county administrators, and any persons aggrieved by the failure of the owner, operator, manager, or other person in control of a public place or a place of employment to comply with the provisions of Section 3 of this Act may apply for injunctive relief to enforce those provisions in any court of competent jurisdiction.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

(1)
No person or employer shall discharge, refuse to hire, or in any manner retaliate against an employee, applicant for employment, customer, or resident of a multiple-unit residential facility because that employee, applicant, customer, or resident exercises any rights afforded by Sections 1 to 8 of this Act, or reports or attempts to prosecute a violation of Section 3 of this Act. A violation of this subsection shall be a misdemeanor, punishable by a fine not to exceed one thousand dollars ($1,000) for each violation.

(2)
A person who smokes in an area where smoking is prohibited by the provisions of Section 3 of this Act shall be guilty of a violation, punishable by a fine not exceeding:

(a)
One hundred dollars ($100) for a first violation; and

(b)
Two hundred fifty dollars ($250) for each additional violation.

(3)
Except as otherwise provide in subsection (1) of this section, a person who owns, manages, operates, or otherwise controls a public place or place of employment and who fails to comply with the provisions of Sections 1 to 8 of this Act, shall be guilty of a violation, punishable by a fine not exceeding:

(a)
Two hundred fifty dollars ($250) for a first violation;

(b)
Five hundred dollars ($500) for a second violation within one (1) year of the first violation; and

(c)
Two thousand five hundred dollars ($2,500) for each additional violation within one (1) year of the first violation.

(4)
Each day that a violation occurs shall be a separate violation.

(5)
A collected fine imposed under this section shall be allocated as follows:

(a)
Fifty percent (50%) of the fine shall be distributed to the department; and

(b)
Fifty percent (50%) of the fine shall be distributed to the enforcing agency.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

(1)
The provisions of Sections 1 to 8 of this Act shall be liberally construed so as to further its purposes.

(2)
If any provision, clause, sentence, or paragraph of Sections 1 to 8 of this Act or the application thereof to any person or circumstances shall be held invalid, that invalidity shall not affect the other provisions of Sections 1 to 8 of this Act which can be given effect without the invalid provision or application, and to this end the provisions of Sections 1 to 8 of this Act are declared to be severable.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 217 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 8 of this Act may be cited as the Smokefree Kentucky Act.
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