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AN ACT relating to civil actions.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding the provisions of Section 2 of this Act to the contrary, after December 31, 2006, no insurer providing medical malpractice liability insurance shall place into effect any rates, manuals, or underwriting rules for medical malpractice liability insurance which it proposes to use pursuant to subsection (1) or (4) of Section 2 of this Act if the rates, manuals, or underwriting rules will result in an increase or decrease of more than fifteen percent (15%) from the insurer’s then-existing medical malpractice liability insurance rates for any classification of risks within a twelve (12) month period of time.
(2)
After December 31, 2006, any insurer which proposes to change its then-existing medical malpractice liability insurance rates, manuals, or underwriting rules so as to effectively increase or decrease the rates of any classification of risks more than fifteen percent (15%) within a twelve (12) month period shall file all the rates and supplemental rating information, which shall not become effective until approved by the executive director pursuant to Section 2 of this Act.
(3)
Rates filed for medical malpractice liability insurance shall not be excessive, inadequate, or unfairly discriminatory.

Section 2.   KRS 304.13-051 is amended to read as follows:

(1)
In a competitive market, every insurer shall file with the executive director rates and supplementary information to be used in this state for medical malpractice liability risks, commercial risks as designated by the executive director, and for all personal risks. The rates and supplementary rate information shall be filed not later than fifteen (15) days after the date of first use of the rates, unless the executive director finds after a hearing that an insurer's rates require closer supervision because of the insurer's financial condition. On a finding, rates for medical malpractice liability risks,[both] personal risks, and commercial risks, supplementary rate information, and supporting information shall be filed with the executive director at least thirty (30) days before the effective date of the rates. An order shall expire no later than one (1) year after it is issued.

(2)
In a noncompetitive market, every insurer shall file with the executive director all rates for that market, supplementary rate information, and supporting information at least thirty (30) days before the proposed effective date of the rates. On application of the filer, the executive director may authorize an earlier effective date.

(3)
Any rate filing in effect at the time the executive director determines that competition does not exist pursuant to KRS 304.13-041 shall be deemed to be effective until disapproved pursuant to the procedures and rating standards of this chapter.

(4)
Every insurer shall file with the executive director all rating manuals and underwriting rules that it uses in this state not later than fifteen (15) days after they become effective. Manuals, rules, and guidelines must be adhered to until amended. The executive director may exempt an insurer from filing supporting information if it files by reference, with or without deviation, to a filing which is in effect for another insurer or an advisory organization.

(5)
(a)
No insurer shall place into effect any rates, manuals, or underwriting rules which it proposes to use pursuant to subsection (1) or (4) of this section if the rates, manuals, or underwriting rules will result in an increase or decrease of more than twenty-five percent (25%) from the insurer's then existing rates for any classification of risks in any of its rating territories within a twelve (12) month period of time.

(b)
Any insurer which proposes to change its then existing rates, manuals, or underwriting rules for personal or commercial risks so as to effectively increase or decrease the rates of any classification of risks within any rating territory more than twenty-five percent (25%) within a twelve (12) month period shall file all the rates and supplemental rating information which shall not become effective until approved by the executive director.

(6)
Rates and supplemental rating information for a residual market mechanism shall not become effective until approved by the executive director.

(7)
The executive director shall review filings made in accordance with subsections (2), (5)(b) and (6) of this section as soon as reasonably possible after they have been made in order to determine whether they meet the applicable requirements of this chapter. Each filing shall be on file for a waiting period of thirty (30) days before it becomes effective, which period may be extended by the executive director for an additional period not to exceed thirty (30) days if he gives written notice within the waiting period to the insurer which made the filing that additional time is needed for consideration of the filing. The executive director may, when he deems it to be in the public interest, hold a public hearing on any filing before the filing becomes effective to determine whether the filing meets the requirements of this subtitle. In the event that a hearing is held under the provisions of this subsection, the waiting periods specified in this subsection shall not begin to run until thirty (30) days after the close of the hearing. The burden of establishing that the filing under consideration meets the requirements of this subtitle is on the insurer which makes the filing. A filing shall be deemed to meet the requirements of this subtitle unless disapproved by the executive director within the waiting period or any extension thereof.

(8)
At any hearing concerning an increase in worker's compensation rates conducted pursuant to subsection (7), the executive director may approve a rate other than one that has been proposed by the filer if it is justified by the evidence presented at the hearing.

Section 3.   KRS 311.377 is amended to read as follows:

(1)
Any person who applies for, or is granted staff privileges after June 17, 1978, by any health services organization subject to licensing under the certificate of need and licensure provisions of KRS Chapter 216B, shall be deemed to have waived as a condition of the[such] application or grant, any claim for damages for any good faith action taken by any person who is a member, participant in or employee of or who furnishes information, professional counsel, or services to any committee, board, commission, or other entity which is duly constituted by any licensed hospital, licensed hospice, licensed home health agency, health insurer, health maintenance organization, health services corporation, organized medical staff, medical society, or association affiliated with the American Medical Association, American Podiatry Association, American Dental Association, American Osteopathic Association, or the American Hospital Association, or a medical care foundation affiliated with[ such] a medical society or association, or governmental or quasigovernmental agency, or any of its agents when the[such] entity is performing the designated function of review of credentials or retrospective review and evaluation of the competency of professional acts or conduct of other health care personnel. This subsection shall have equal application to, and the waiver be effective for, those persons who, subsequent to June 17, 1978, continue to exercise staff privileges previously granted by any[ such] health services organization.

(2)
[At all times in performing a designated professional review function, ]The proceedings, records, opinions, conclusions, and recommendations of any committee, board, commission, medical staff, professional standards review organization, or other entity, as referred to in subsection (1) of this section shall be confidential and privileged and shall not be subject to discovery, subpoena, or introduction into evidence, in any civil action alleging any cause of action, including but not limited to any case alleging medical negligence, medical malpractice, negligent credentialing, or breach of contract, in any court or in any administrative proceeding before any board, body, or committee, whether federal, state, county, or city, except as specifically provided with regard to the board in KRS 311.605(2). This subsection shall not apply to any proceedings or matters governed exclusively by federal law or federal regulation.

(3)
Nothing in subsection (2) of this section shall be construed to restrict or limit the right to discover or use in any civil action or other administrative proceeding any evidence, document, or record which is subject to discovery independently of the proceedings of the entity to which subsection (1) of this section refers.

(4)
No person who presents or offers evidence in proceedings described in subsection (2) of this section or who is a member of any entity before which the[such] evidence is presented or offered may refuse to testify in discovery or upon a trial of any civil action as to any evidence, document, or record described in subsection (3) of this section or as to any information within his own knowledge, except as provided in subsection (5) of this section.

(5)
No person shall be permitted or compelled to testify concerning his testimony or the testimony of others except that of a defendant given in any proceeding referred to in subsection (2) of this section, or as to any of his opinions formed as a result of the[such] proceeding.

(6)
In any action in which the denial, termination, or restriction of staff membership or privileges by any health care facility shall be in issue, agents, employees, or other representatives of a health care entity may with the consent of the[such] health care entity testify concerning any evidence presented in proceedings related to the facility's denial of the[such] staff membership or privileges.

(7)
Nothing in this section shall be construed to restrict or prevent the presentation of testimony, records, findings, recommendations, evaluations, opinions, or other actions of any entity described in subsection (1) of this section, in any statutory or administrative proceeding related to the functions or duties of the[such] entity.

(8)
In addition to the foregoing, the immunity provisions of the federal Health Care Quality Improvement Act of 1986, P.L. 99-660, shall be effective arising under state laws as of July 15, 1988.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

As used in Sections 4 to 16 of this Act, unless the context requires otherwise:

(1)
"Claimant" means a party making allegations against a health care provider;

(2)
"Defendant" means a health care provider against whom allegations are directed;

(3)
“Health care provider” means any person or organization licensed or certified by the Commonwealth to provide health care services and who has been designated a health care provider by act of the General Assembly;

(4)
“Malpractice” means a tort or breach of duty based on health care provider services that were provided, or that should have been provided, by a health care provider to a patient;

(5)
"Panel" means a medical malpractice review panel;
(6)
“Patient” means an individual who receives, or should have received, health care from a health care provider under a contract, express or implied, and includes a person having a claim of any kind, whether derivative or otherwise, as a result of alleged malpractice on the part of a health care provider. Derivative claims include the claim of a parent or parents, guardian, trustee, child, relative, attorney, or any other representative of the patient, including claims for loss of services, loss of consortium, expenses, and other similar claims; and
(7)
“Plaintiff" means a party making allegations against a health care provider.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Every action, whether based in tort, contract, or otherwise, filed in this Commonwealth claiming damages for personal injury or death as a result of alleged medical malpractice by a health care provider shall be referred to a panel.

(2)
Any individual or estate wanting to assert allegations of medical malpractice against a health care provider prior to filing a civil action may request review by a panel by making, in writing, such a request to the clerk of the court that would have jurisdiction and venue over any civil action between the parties. The chief judge of that court shall convene a panel in the manner prescribed by Section 6 of this Act after notifying all individuals or entities against whom the allegations are directed.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Within fourteen (14) days from the filing of the defendant’s answer to the complaint or, in those instances in which a civil action has not been filed, within thirty (30) days from the health care provider being notified of the allegations directed against him, her, or it, the presiding judge shall identify and designate one (1) attorney licensed to practice in Kentucky and a member in good standing of the local bar to serve as the nonvoting chairperson of the panel. In addition, the judge shall also identify and designate one (1) physician licensed to practice in Kentucky and a member in good standing of the local medical community to serve as a voting member on the panel.

(2)
The court shall immediately notify the parties about the above designations and inform them that they each have thirty (30) days in which to submit to the court and all other parties the names and curriculum vitae of three (3) health care providers they propose to serve as voting members on the panel. Regardless of multiple claimants, plaintiffs or defendants, only three (3) individuals may be proposed by each side.
(3)
Upon submission of the respective lists, each side shall have five (5) days in which to object to, in writing, up to two (2) individuals proposed by the opposing side. The specific reasons for the objections shall be set forth. Within five (5) days of receipt of any objections, the judge shall select and designate one (1) individual from each side’s list to serve as a voting member on the panel. In the event that a party fails to offer proposed panel members, the judge shall identify and designate any licensed physician from the local medical community to serve as a voting member on the panel.

(4)
The panel shall consist of three (3) voting members made up of health care providers and one (1) nonvoting attorney, who shall serve as chairperson. All members of the panel shall swear under oath that they are without bias or conflict of interest with respect to any issues under consideration.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The chairperson shall schedule a meeting at which the panel members shall consider the allegations asserted by the claimant. This meeting shall occur within sixty (60) days from the selection of the last member of the panel. Notice of the meeting shall be immediately provided to the parties. In no instance shall the parties be given less than thirty (30) days notice of the meeting date.

(2)
At least seven (7) days prior to the meeting, each party shall submit to each member of the panel, as well as to all other parties, a written brief or summary, not to exceed fifteen (15) pages in length, setting forth that party’s factual or legal position with respect to the asserted allegations. The parties may also submit other pertinent documents, which may include medical records, texts, journals, or treatises. 

(3)
The members of the panel shall discuss each of the asserted allegations. The panel has the discretion to conduct the meeting in the manner they collectively deem appropriate and reasonable. The panel has the authority to request and subpoena, if necessary, information, including testimony, from the parties or other witnesses; however, there shall be no cross-examination or rebuttal permitted by the other parties. Unless requested by the panel to appear and provide testimony, the parties may only submit testimony in the form of an affidavit. In the event that any individuals are called to testify, the chairperson shall administer an appropriate oath.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Neither the parties nor any member of the public shall be allowed to attend the meeting of the panel members other than to provide such testimony and information that may be requested by the panel. No transcript or other record of the meeting shall be created or maintained. The materials submitted to the panel shall be destroyed once the panel has issued its decision.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

The panel shall only determine the following:

(1)
Whether, within a reasonable degree of medical probability, the alleged acts or omissions of the health care provider constituted a deviation from the applicable standard of care; and 
(2)
Whether a causal relationship existed between the damages allegedly sustained by the claimant and any such deviation.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Within thirty (30) days from the conclusion of the meeting, the panel shall submit to the parties and the court a written report setting forth its decision. The report shall include an explanation of the panel’s reasoning and the basis for its conclusion, with corroborating references to published literature or other relevant materials. In the event that the decision is not unanimous, the dissenting panel member may likewise explain the reasons for his or her disagreement. The report shall not identify how each specific member voted. The chairperson is the only individual permitted to sign the report on behalf of the panel.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

There shall be no judicial or other appeal of the panel’s decision. The decisions of the panel shall not be dispositive or binding on any party. Any party may commence or continue to prosecute a civil action based on the allegations presented to the panel.
SECTION 12.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

The report prepared by the panel shall be admissible as evidence in any civil action involving those allegations presented to the panel. No party shall be able to offer in any such action testimony, pursuant to subpoena or otherwise, from any of the panel members, including the chairperson.
SECTION 13.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

The members of the panel shall have absolute immunity from civil liability with respect to all actions, findings, opinions, and conclusions made in the course and scope of their capacity as a member of the panel, as long as their conduct was in good faith and without malice.
SECTION 14.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Each member of the panel shall be paid a total of one thousand dollars ($1,000) for all work performed as a member of the panel in addition to reasonable travel expenses, if any, associated with attending the meeting. The chairperson of the panel shall be paid a total of one thousand five hundred dollars ($1,500) for all work performed in that capacity in addition to reasonable travel expenses, if any, associated with attending the meeting. The chairperson shall keep an accurate record of the time and expenses of all members of the panel, as well as any witness fees associated with any individual called to testify by the panel. Such record shall be submitted to the parties for payment with the panel’s report.
(2)
Regardless of the number of parties, each side shall be responsible for one-half (1/2) of the costs and expenses associated with the panel.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

In those instances in which a dispute is referred to a panel prior to the filing of a civil complaint, the submission of the request for a panel shall act to suspend any applicable statute of limitations until thirty (30) days after the panel issues its written report.
SECTION 16.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Parties may be represented by legal counsel in all proceedings before the panel, though a party shall not be required to have such representation.
SECTION 17.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, unless the context requires otherwise:

(a)
“Noneconomic damages” means pain, suffering, inconvenience, loss of consortium, loss of enjoyment, and other nonpecuniary damages that may be claimed in a civil action involving tort claims under the laws of this Commonwealth. The term does not include punitive or exemplary damages; and

(b)
“Medical liability” means a claim or cause of action in tort arising from personal injury or death caused by or resulting from an act or omission of a health care provider in the provision of health care services; and

(c)
"Health care provider" means any person or organization licensed or certified by the Commonwealth to provide health care services and who has been designated a health care provider by act of the General Assembly.

(2)
In a civil action involving medical liability, if the trier of fact determines that noneconomic damages should be awarded, the trier of fact shall then assess the sum of noneconomic damages, but the sum of all noneconomic damages in a civil action shall not exceed two hundred fifty thousand dollars ($250,000) per defendant.

Section 18.   KRS 411.186 is amended to read as follows:

(1)
In any civil action where claims for punitive damages are included, the jury, or judge if jury trial has been waived, shall determine concurrently with all other issues presented, whether punitive damages may be assessed.

(2)
If the trier of fact determines that punitive damages should be awarded, the trier of fact shall then assess the sum of punitive damages, except that an award of punitive damages in medical malpractice actions shall not exceed two hundred fifty thousand dollars ($250,000) per defendant. In determining the amount of punitive damages to be assessed, the trier of fact should consider the following factors:

(a)
The likelihood at the relevant time that serious harm would arise from the defendant's misconduct;

(b)
The degree of the defendant's awareness of that likelihood;

(c)
The profitability of the misconduct to the defendant;

(d)
The duration of the misconduct and any concealment of it by the defendant; and

(e)
Any actions by the defendant to remedy the misconduct once it became known to the defendant.

(3)
KRS 411.184 and this section are applicable to all cases in which punitive damages are sought.

Section 19.   If any provision of this Act or the application thereof to any person or circumstance is held invalid, the invalidity shall not affect other provisions or applications of this Act that can be given effect without the invalid provision or application, and to this end the provisions of this Act are severable.

Section 20.   Sections 1, 2, and 4 to 18 of this Act shall take effect January 1, 2006, if a constitutional amendment proposing to amend the Constitution of Kentucky to allow the General Assembly the authority to enact laws that establish, require, or define legal processes in civil cases involving medical negligence is enacted by the General Assembly and approved by the voters in the November, 2006 general elections. Otherwise, Sections 1, 2, and 4 to 18 of this Act shall be void.
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