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AN ACT relating to medical malpractice.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 3 of this Act, "health care provider" means:
(1)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(2)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;
(3)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;
(4)
Pharmacists licensed under KRS Chapter 315;
(5)
Chiropractors licensed under KRS Chapter 312;
(6)
Dentists licensed under KRS Chapter 313;
(7)
Optometrists licensed under KRS Chapter 320;
(8)
Physician assistants regulated under KRS Chapter 311;
(9)
Psychologists licensed under KRS Chapter 319;
(10)
Physical therapists licensed under KRS Chapter 327;
(11)
Occupational therapists licensed under KRS Chapter 319A; and
(12)
Any corporation, partnership, or sole proprietorship that directly provides medical services to its employees.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
In a civil action alleging medical malpractice, error, mistake, or failure to cure, whether based on contract or tort, against a health care provider which includes a cause of action as to which expert testimony is necessary to establish a prima facie case, the plaintiff shall serve upon each defendant with the summons and complaint an affidavit encompassing each such cause of action to be known as a certificate of merit.

(2)
The certificate of merit shall:

(a)
State that the facts of the action have been reviewed by an expert whose qualifications provide a reasonable expectation that the expert's opinions could be admissible at trial and that, in the opinion of this expert, one (1) or more defendants deviated from the applicable standard of care and that deviation was a substantial factor in causing injury to the plaintiff;

(b)
State that the expert is licensed, certified, or otherwise permitted to practice in a profession set out in Section 1 of this Act and that the expert either maintains an active practice in that profession, teaches in that profession at an accredited institution of higher learning, or is retired from such an active practice or teaching position; and

(c)
Be sworn to as an affidavit by the plaintiff's attorney or by the plaintiff if the plaintiff is acting pro se.

(3)
(a)
A court shall dismiss without prejudice a cause of action filed against a defendant if the plaintiff fails to file a required certificate of merit as to that cause of action and that defendant moves the court for dismissal prior to or concurrent with the filing of that defendant's answer. If all of the causes of action are dismissed against a defendant, the court shall dismiss the complaint against the defendant.

(b)
If a cause of action or a complaint against a defendant is dismissed for failure to file a certificate of merit, the defendant shall be entitled to recover, by motion, reasonable defense costs, including an attorney's fee. The plaintiff and the plaintiff's attorney, if any, shall be jointly liable for costs recoverable under this paragraph.

(4)
A plaintiff may extend by one hundred eighty (180) days any unexpired statute of limitation relating to potential civil action alleging medical malpractice, error, mistake, or failure to cure, so as to obtain a certificate of merit. The extension shall be effective as to each health care provider served by certified mail, with the notice stating with specificity that by the service of notice, the statute of limitations is being extended an additional one hundred eighty (180) days under the provisions of this subsection.

(5)
No additional filing fee or court cost shall be imposed for filing and serving a certificate of merit.

(6)
No medical malpractice insurer shall use a civil action or cause of action filed but later dismissed under this section as a basis for a rate or premium increase.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
In a civil action against a health care provider alleging medical malpractice, error, mistake, or failure to cure, whether based on contract or tort, the signature of an attorney or party on a pleading, motion, or other paper constitutes a certification that, to the best of the signer's knowledge, information, and belief, formed after reasonable inquiry, the signed pleading, motion, or other paper is:

(a)
Well grounded in fact;

(b)
Warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law; and

(c)
Not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

(2)
If a pleading, motion, or other paper is signed in violation of this section, the court, upon motion or upon its own initiative, may impose upon the person who signed it, a represented party, or both an appropriate sanction, which may include an order to pay to the other party or parties the amount of the reasonable expenses incurred because of the filing of the pleading, motion, or other paper, including a reasonable attorney's fee.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "health care provider" means:

(a)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(b)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(c)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;

(d)
Pharmacists licensed under KRS Chapter 315;

(e)
Chiropractors licensed under KRS Chapter 312;

(f)
Dentists licensed under KRS Chapter 313;

(g)
Optometrists licensed under KRS Chapter 320;

(h)
Physician assistants regulated under KRS Chapter 311;

(i)
Psychologists licensed under KRS Chapter 319;

(j)
Physical therapists licensed under KRS Chapter 327;

(k)
Occupational therapists licensed under KRS Chapter 319A; and

(l)
Any corporation, partnership, or sole proprietorship that directly provides medical services to its employees.

(2)
All lawsuits involving claims of professional negligence against health care providers shall be subject to mediation, to fully explore possibilities for a prompt and fair voluntary settlement of claims.

(3)
The mediation shall take place within ninety (90) days after all responsive pleadings are filed in the lawsuit, unless the parties obtain a court order extending the time.

(4)
Parties may consent to a postponement of up to sixty (60) days.

(5)
Parties may opt out of mediation only by obtaining a court order exempting them.

(6)
Parties may mutually agree to select a mediator of their choice or, if they cannot agree within twenty (20) days after all responsive pleadings are filed in the lawsuit, a mediator shall be appointed by the court in which the action is pending.

(7)
At least seven (7) days before the mediation, parties shall provide the mediator with a statement of issues, which identifies the issues in dispute and the parties' positions and interests. The pleadings and any documents of importance to the case shall be included.

(8)
If any party fails to submit a statement of issues or to attend within the first thirty (30) minutes of the mediation session, the mediator may cancel the mediation and file with the court a certificate of noncompliance. The party responsible for the cancellation will be required to pay any cancellation fees charged by the mediator and may be subject to sanctions imposed by the court.

(9)
The mediation may be held anywhere that is acceptable to the parties, such as the mediator's office, the office of any party or lawyer, or at the court facilities.

(10)
All parties and, if they are represented, their lawyers and, if they are insured, a representative of their insurer shall attend the mediation. A lawyer may not attend in the place of a party. Those present shall have authority to settle the case and the parties shall extend authority to settle to their insurers, if any, where consent to settle is required by the policy of insurance. If a corporation, partnership, or other organization is a claimant or a defendant, it shall be represented by an individual who is authorized to make a decision on its behalf.

(11)
Agreements resolving some or all of the issues in dispute shall be in writing and signed by the parties or their lawyers. If the parties settle the case, the parties shall file a notice with the court advising of the settlement with ten (10) days of the agreement being signed. Agreements reached at mediation are legally binding. If a party fails to comply with a signed agreement, any other party to the agreement may bring a motion for judgment under the terms of the agreement or continue the legal proceedings as if there had been no agreement.

(12)
After the session, the mediator shall complete and file a report on the outcome of the mediation with the court in which the action is pending.

(13)
The mediator's fee shall be paid equally by the parties.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "health care provider" means:

(a)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(b)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(c)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;

(d)
Pharmacists licensed under KRS Chapter 315;

(e)
Chiropractors licensed under KRS Chapter 312;

(f)
Dentists licensed under KRS Chapter 313;

(g)
Optometrists licensed under KRS Chapter 320;

(h)
Physician assistants regulated under KRS Chapter 311;

(i)
Psychologists licensed under KRS Chapter 319;

(j)
Physical therapists licensed under KRS Chapter 327;

(k)
Occupational therapists licensed under KRS Chapter 319A; and

(l)
Any corporation, partnership, or sole proprietorship that directly provides medical services to its employees.

(2)
In an action for medical malpractice or negligence against a health care provider, whether the health care provider is an individual, association, corporation, partnership, or institution, the plaintiff may issue interrogatories requesting all of the defendant's insurance information. Upon the issuance of interrogatories to the named defendant, the defendant shall thoroughly disclose any and all insurance policies issued to the defendant which might provide payment for any of the allegations set forth in the complaint. The defendant shall produce the name and address of the insurer, the policy number, the amount of the limits on the policy, any reinsurer's name and address, the amount of the limits on the reinsurance, the name and address of any excess insurer, and the amount of the excess insurance. Copies of the policies shall be produced upon written request.

(3)
The plaintiff shall have the right to file with the court during the pending action within one hundred twenty (120) days after disclosure by the defendant of any and all insurance policies issued to the defendant pursuant to subsection (2) of this section a verified acknowledgment that the plaintiff will accept the limits of any available insurance in the payment of any settlement or verdict against any named defendant. The acknowledgment shall bind the plaintiff from the right of collecting any personal assets of the named defendant, whether the defendant is an individual, partnership, association, corporation, or institution. If the plaintiff files the acknowledgment, the plaintiff or defendant may file a motion to substitute as the real party in interest any and all liability insurers insuring the defendant for the alleged negligent acts.

(4)
Following a motion to substitute the liability insurer as the real party in interest and a court order upon the motion, the rights and obligations of the original defendant shall cede to the liability insurance company. A representative of the liability insurance company shall be seated at the counsel table and shall be the active participant at trial. The health care provider who was the original defendant shall not be required to attend the trial, except in response to a subpoena for the purposes of giving testimony.

(5)
A liability insurance company shall not be liable for any damages, unless it is established that its insured was negligent or committed malpractice and that the negligence or malpractice was a substantial factor in causing the injury. The liability insurance carrier shall have no greater liability than if it were the original defendant.
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