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AN ACT relating to the voluntary termination of pregnancy.

WHEREAS, the decision to voluntarily terminate a pregnancy is a momentous decision in a pregnant women's life; and

WHEREAS, it is a matter of fact that induced abortion, at any stage of pregnancy, involves significant and inherent risks to the physical and psychological well-being of pregnant women; and

WHEREAS, pregnant mothers contemplating the termination of their right to their relationship with their unborn children, including women contemplating such termination by an abortion procedure, are faced with making a profound decision, most often under stress and pressures from circumstances and from other persons; and there exists a need for special protection of the rights of such pregnant mothers, and the Commonwealth of Kentucky has a compelling interest in providing such protection; and

WHEREAS, the "Woman's Right To Know Act" is designed to provide a pregnant woman with medically accurate information to ensure that she is able to make a truly informed decision that she will not later regret as a hasty choice in a moment of crisis;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 311.710 is amended to read as follows:

The General Assembly of the Commonwealth of Kentucky hereby finds and declares:

(1)
That it is in the interest of the people of the Commonwealth of Kentucky that every precaution be taken to insure the protection of every viable unborn child being aborted, and every precaution be taken to provide life-supportive procedures to insure the unborn child its continued life after its abortion; and

(2)
That currently, in the Commonwealth, there is inadequate legislation to protect the life, health and welfare of pregnant women and unborn human life; and

(3)
That it is in the interest of the people of the Commonwealth of Kentucky to maintain accurate statistical data to aid in providing proper maternal health regulations; and

(4)
That, as a matter of scientific and biological fact, from the time the human ovum is fertilized, a new life begins which is neither that of the mother or the father but rather a new whole and unique human being. The General Assembly also finds that the explosion of knowledge derived from new recombinant DNA technologies and other medical and scientific advances over the past twenty-five (25) years has confirmed the fact that the child is a whole human being through the entire period of gestation following fertilization; and

(5)
That all abortions, whether surgically or chemically induced, terminate the life of a whole, individual, unique, and living human being; and

(6)
That there is an existing relationship between a pregnant mother and her unborn child during the entire period of gestation, as a matter of human biological science and medical finding; and

(7)
That, based upon the evidence derived from thirty (30) years of legalized abortions in this country, the interests of pregnant mothers have been adversely affected by abortions. The General Assembly also finds that it is now clear from the experience in this country that abortion procedures impose significant risks to the health and life of the pregnant mother; and
(8)
That procedures terminating the life of an unborn child impose risks to the life and health of the pregnant mother, including the risk of causing depression, suicidal ideation, post traumatic stress disorder or other mental and emotional trauma, physical injury, and possible death. The General Assembly further finds that a woman considering submitting to an abortion may be subject to pressures which can cause an emotional crisis, undue reliance on the advice of others, clouded judgment, and a willingness act to avoid those pressures. The General Assembly therefore finds that great care must be taken to provide a woman seeking an abortion which will, in fact, terminate the life of her unborn child and her own constitutionally protected interest in her relationship with her child, with complete and accurate information and adequate time to understand and consider that information in order to make a more fully informed and voluntary consent to the termination of either or both; and

(9)
That it is clear from the experience in this country with abortions over the last thirty (30) years that the woman's decision to undergo an abortion is quite often not the product of a truly informed and voluntary consent and is also not a truly informed and voluntary waiver of the woman's rights and interests; and

(10)
That the interests of pregnant mothers in their relationships with their unborn children are protected under Kentucky law, as well as under the Fourteenth Amendment to the United States Constitution, and that these interests and rights have been adversely affected by abortions, which terminate the constitutionally protected fundamental interest of the pregnant mother in her relationship with her child, under circumstances where often there is not a knowing, informed, and voluntary consent to terminate or waive these interests and rights; and

(11)
That a pregnant mother has a constitutionally protected interest in making informed decisions about matters pertaining to the welfare of her child; and

(12)
That the General Assembly possesses the power and duty to protect the interests and rights of pregnant mothers, including the fundamental interest of a pregnant woman in her relationship with her child, the fundamental interest of a pregnant woman in making decisions pertaining to the welfare of her child, and her interest in her own health.
(13)
It is the intention of the General Assembly of the Commonwealth of Kentucky to assure the integrity and autonomy of a woman's decision whether to submit to an abortion or to carry her child to term, to protect the rights and interests of a minor incompetent woman and her parents in the context of abortion, to further the Commonwealth's compelling interest in protecting the formal integrity of the marital relation and the procreative rights and interests of the husband, and to provide for the development of statistical data. The General Assembly finds as fact that the rights and interests furthered by this chapter are not secure in the context in which abortion is presently performed.

(14)[(5)]
It is the present intention of the General Assembly to protect the valid and compelling interests of the Commonwealth and its inhabitants without unduly burdening a woman's constitutional privacy rights as delineated by the courts. If, however, the United States Constitution is amended or relevant judicial decisions are reversed or modified, the declared policy of this Commonwealth to recognize and to protect the lives of all human beings regardless of their degree of biological development shall be fully restored.

Section 2.   KRS 311.720 is amended to read as follows:

As used in KRS 311.710 to 311.820, and laws of the Commonwealth unless the context otherwise requires:

(1)
"Abortion" shall mean the use of any means whatsoever to terminate the pregnancy of a woman known to be pregnant with intent to cause fetal death;

(2)
"Hospital" shall mean those institutions licensed in the Commonwealth of Kentucky pursuant to the provisions of KRS Chapter 216;

(3)
"Consent" as used in KRS 311.710 to 311.820 with reference to those who must give their consent shall mean an informed consent expressed by a written agreement to submit to an abortion on a written form of consent to be promulgated by the secretary for health and family services;

(4)
"Cabinet" shall mean the Cabinet for Health and Family Services of the Commonwealth of Kentucky;

(5)
"Fetus" shall mean a human being from fertilization until birth;

(6)
"Human being" shall mean any member of the species homo sapiens from fertilization until death;

(7)
"Partial-birth abortion" shall mean an abortion in which the physician performing the abortion partially vaginally delivers a living fetus before killing the fetus and completing the delivery;

(8)
"Vaginally delivers a living fetus before killing the fetus" shall mean deliberately and intentionally delivers into the vagina a living fetus, or a substantial portion thereof, for the purpose of performing a procedure the physician knows will kill the fetus, and kills the fetus;

(9)
"Physician" shall mean any person licensed to practice medicine in the Commonwealth or osteopathy pursuant to the provisions of this chapter;

(10)
"Viability" shall mean that stage of human development when the life of the unborn child may be continued by natural or life-supportive systems outside the womb of the mother;

(11)
"Accepted medical procedures" shall mean procedures of the type performed in the manner and in a facility with equipment sufficient to meet the standards of medical care which physicians engaged in the same or similar lines of work, would ordinarily exercise and devote to the benefit of their patients;

(12)
"Medical emergency" means any condition which, on the basis of the physician's good faith clinical judgment, so complicates the medical condition of a pregnant woman[female] as to necessitate the immediate abortion of her pregnancy to avert her death or for which a delay will create serious risk of substantial and irreversible impairment of a major bodily function;

(13)
"Medical necessity" means a medical condition of a pregnant woman that, in the reasonable judgment of the physician who is attending the woman, so complicates the pregnancy that it necessitates the immediate performance or inducement of an abortion;[ and]
(14)
"Probable gestational age of the embryo or fetus" means the gestational age that, in the judgment of a physician, is, with reasonable probability, the gestational age of the embryo or fetus at the time that the abortion is planned to be performed;

(15)
"Individual private setting" means a meeting that occurs between the pregnant woman and the person required by Section 3 of this Act to provide her with information when they are both physically located within the same room and in the presence of only essential persons; and

(16)
"Pregnancy help center" means any corporation, partnership, or other entity, whether a nonprofit or for-profit entity, which neither performs abortions nor refers women to abortion providers, and which undertakes to assist pregnant women and, as part of their services, undertakes to counsel pregnant women about the nature and risks of or alternatives to abortion.

Section 3.   KRS 311.725 is amended to read as follows:

(1)
The physician who is contemplating performance of an abortion has a duty to disclose all facts that a reasonable patient would need to know so that the patient could have an understanding of the nature of the procedure, the risks of the procedure, and the alternatives to the procedure. The disclosure requirements expressly set forth in this section are an express clarification of, and are in addition to, the existing statutory and common law disclosure requirements.

(2)
No abortion shall be performed or induced unless the physician first obtains a[except with the] voluntary and informed written consent of the pregnant woman upon whom the physician intends to perform the abortion, except when the physician determines that obtaining an informed consent is impossible due to a medical emergency and further determines that delaying the procedure until an informed consent can be obtained from the pregnant woman or her next of kin is impossible due to the medical emergency, which determination shall then be documented in the medical records of the patient. A consent to an abortion is not voluntary and informed unless, in addition to any other information that must be disclosed under the common law doctrine and the other statutory provisions, the following requirements of this subsection take place[woman upon whom the abortion is to be performed or induced. Except in the case of a medical emergency, consent to an abortion is voluntary and informed if and only if]:

(a)
At least twenty-four (24) hours prior to the abortion, in an individual private setting, a physician, licensed nurse, physician assistant, or social worker to whom the responsibility has been delegated by the physician has orally, in person, not by way of a prerecorded message, and in writing[verbally] informed the woman of all of the following:

1.
The nature and purpose of the particular abortion procedure or treatment to be performed[ and of those medical risks and alternatives to the procedure or treatment that a reasonable patient would consider material to the decision of whether or not to undergo the abortion];

2.
That, from a scientific, biological, and medical perspective, the abortion will terminate the life of a whole, individual, unique, and living human being as a matter of fact;

3.
That the pregnant mother has an existing relationship with that unborn human being and that relationship enjoys constitutional protections under the United States Constitution and under the laws of Kentucky;

4.
That, by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated;

5.
A description of all known medical risks of the procedure to which the pregnant mother would be subjected, including but not limited to:
a.
Depression and related psychological distress;
b.
Increased risk of suicidal ideation;
c.
An accurate statement setting forth the mortality rate due to abortion, including all deaths in which the abortion procedure was a substantial contributing factor; and

d.
All other known medical risks to the physical health of the woman, including the risk of infection, hemorrhage, danger to subsequent pregnancies, and infertility;

6.
The probable gestational age of the unborn child[embryo or fetus] at the time the abortion is to be performed,[;] and a scientifically accurate statement describing the development of the unborn child at that age;
7.
An accurate statement of the known medical risks associated with the pregnant woman carrying her pregnancy to term;

8.
That the cabinet publishes the printed materials described in paragraphs (a), (b), and (c) of subsection (4) of this section, that she has a right to review the printed materials, and that copies will be provided to her by the physician, licensed nurse, physician assistant, or social worker free of charge if she chooses to review the printed materials; and

9.
The alternatives to the procedure or treatment that a reasonable patient would consider material to the decision of whether or not to undergo the abortion, including the following information:

a.
Medical assistance benefits may be available for prenatal care, childbirth, and neonatal care, and that more detailed information on the availability of such assistance is contained in the printed materials published by the cabinet;

b.
The father of the unborn child is liable to assist in the support of her child, even in instances where he has offered to pay for the abortion; and

c.
The name, address, and telephone number of a pregnancy help center in reasonable proximity of the abortion facility where the abortion will be performed
[3.
The medical risks associated with the pregnant woman carrying her pregnancy to term;

(b)
At least twenty-four (24) hours prior to the abortion, in an individual, private setting, a physician, licensed nurse, physician assistant, or social worker to whom the responsibility has been delegated by the physician has informed the pregnant woman that:

1.
The cabinet publishes the printed materials described in paragraphs (a) and (b) of subsection (2) of this section and that she has a right to review the printed materials and that copies will be provided to her by the physician, licensed nurse, physician assistant, or social worker free of charge if she chooses to review the printed materials;

2.
Medical assistance benefits may be available for prenatal care, childbirth, and neonatal care, and that more detailed information on the availability of such assistance is contained in the printed materials published by the cabinet; and

3.
The father of the fetus is liable to assist in the support of her child, even in instances where he has offered to pay for the abortion];

(b)[(c)]
At least twenty-four (24) hours prior to the abortion, a copy of the printed materials as described in subparagraph 8. of paragraph (a) of this subsection has been provided to the pregnant woman if she chooses to view these materials;

(c)
1.
At least two (2) hours prior to the performance or inducement of the abortion and at least two (2) hours prior to the administration of any narcotics or sedatives to the pregnant woman, in an individual private setting, the physician who is scheduled to perform or induce the abortion has informed the pregnant woman orally, in person, not by way of a prerecorded message, and in writing of all the following:
a.
The name of the physician who will perform the abortion;
b.
That, from a scientific, biological, and medical perspective, the abortion will terminate the life of a whole, individual, unique, and living human being as a matter of fact;
c.
That the pregnant mother has an existing relationship with that unborn human being and that relationship enjoys constitutional protections under the United States Constitution and under the laws of Kentucky;
d.
That, by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated;
e.
A description of all known medical risks of the procedure to which the pregnant mother would be subjected, including but not limited to:

i.
Depression and related psychological distress;

ii.
Increased risk of suicidal ideation;

iii.
An accurate statement setting forth the mortality rate due 
to abortion, including all deaths in which the abortion 
procedure was a substantial contributing factor; and

iv.
All other known medical risks to the physical health of the 
woman, including the risk of infection, hemorrhage, 
danger to subsequent pregnancies, and infertility;

f.
The probable gestational age of the unborn child at the time the abortion is to be performed, and a scientifically accurate statement describing the development of the unborn child at that age; and
g.
An accurate statement of the known medical risks associated with the pregnant woman carrying her pregnancy to term;

2.
The physician shall ensure that the pregnant mother signs each page of the written disclosure if the disclosure is greater than one (1) page, and the physician shall certify that the physician is satisfied that the pregnant mother has read and understands all of the disclosures, prior to the patient signing a consent for the procedure;
3.
If the pregnant mother asks for a clarification or explanation of any particular disclosure, or asks any other question about a matter of significance to her, the explanation or answer shall be made in writing and be given to the pregnant mother before signing a consent for the procedure and shall be made part of the permanent medical record of the patient;
(d)
The pregnant woman has certified[certifies] in writing, prior to the performance or inducement of the abortion:

1.
That she has received the information required to be provided under paragraphs (a), (b), and (c) of this subsection; and

2.
That she consents to the particular abortion voluntarily and knowingly, and she is not under the influence of any drug of abuse or alcohol; and

(e)
1.
[Prior to the performance or inducement of the abortion, ]The physician who is scheduled to perform or induce the abortion has, prior to the performance or inducement of the abortion:

a.
Received[or the physician's agent receives] a copy of the pregnant woman's signed statement, on a form which may be provided by the physician, on which she consents to the abortion and that includes the certification required by paragraph (d) of this subsection;[.]

b.
Received a copy of the written disclosure documents required by paragraphs (a) and (c) of this subsection; and
c.
Certified in writing:

i.
That all of the information required to be provided under 
paragraphs (a), (b), and (c) of this subsection has been 
provided to the pregnant mother;

ii.
That the physician is satisfied that the pregnant mother 
read and understood all of the disclosures, prior to the 
patient signing the consent for the procedure; and


iii.
That, based on his examination of the pregnant mother, 
there is no reason to believe that she is then under the 
influence of any drug of abuse or alcohol.

2.
The performing physician and the facility where the abortion is performed shall retain a copy of the documents outlined in subparagraph 1. of this paragraph with the patient's permanent medical records for not less than twenty (20) years from the date of the abortion procedure.

3.
The cabinet may inspect, at any time, informed consent records maintained pursuant to this section.
(3)
(a)
In an individual private setting, pregnancy help centers, medical doctors, ambulatory surgical centers, any healthcare facilities, and licensed counselors who undertake to counsel women about the nature, risks and alternatives of the abortion procedure, regardless of the fact that they neither perform abortions nor take consents to an abortion nor refer to an abortion, shall inform a pregnant woman orally, in person, not by way of a prerecorded message, and in writing of all of the following:

1.
The nature and purpose of the particular abortion procedure or treatment to be performed;

2.
That, from a scientific, biological, and medical perspective, the abortion will terminate the life of a whole, individual, unique, and living human being as a matter of fact;

3.
That the pregnant mother has an existing relationship with that unborn human being and that relationship enjoys constitutional protections under the United States Constitution and under the laws of Kentucky;

4.
That, by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated;

5.
A description of all known medical risks of the procedure to which the pregnant mother would be subjected, including but not limited to:
a.
Depression and related psychological distress;
b.
Increased risk of suicidal ideation; and 
c.
An accurate statement setting forth the mortality rate due to abortion, including all deaths in which the abortion procedure was a substantial contributing factor; and

d.
All other known medical risks to the physical health of the woman, including the risk of infection, hemorrhage, danger to subsequent pregnancies, and infertility;

6.
The probable gestational age of the unborn child at the time the abortion is to be performed, and a scientifically accurate statement describing the development of the unborn child at that age;
7.
An accurate statement of the known medical risks associated with the pregnant woman carrying her pregnancy to term;

8.
That the cabinet publishes the printed materials described in paragraphs (a), (b), and (c) of subsection (4) of this section, that she has a right to review the printed materials, and that copies will be provided to her by the physician, licensed nurse, physician assistant, or social worker free of charge if she chooses to review the printed materials; and

9.
The alternatives to the procedure or treatment that a reasonable patient would consider material to the decision of whether or not to undergo the abortion, including the following information:

a.
Medical assistance benefits may be available for prenatal care, childbirth, and neonatal care, and that more detailed information on the availability of such assistance is contained in the printed materials published by the cabinet;

b.
The father of the unborn child is liable to assist in the support of her child, even in instances where he has offered to pay for the abortion; and

c.
The name, address, and telephone number of a pregnancy help center in reasonable proximity of the abortion facility where the abortion will be performed.
(b)
The cabinet shall create a form on which the pregnant mother shall sign that she has received the information prescribed by paragraph (a) of this subsection.

(c)
Certification that the pregnant mother understands the disclosure is not needed as long as no consent to an abortion or other medical procedure is sought or obtained.
(4)[(2)]
By October 1, 2006[January 1, 1999], the cabinet shall cause to be published in English and in Spanish in a typeface not less than 12 point type the following materials:

(a)
Materials designed to inform the pregnant woman of all the disclosures enumerated in subsections (2) and (3) of this section;

(b)
Materials that inform the pregnant woman about public and private agencies and services that are available to assist her through her pregnancy, upon childbirth, and while her child is dependent, including, but not limited to, adoption agencies. The materials shall include a comprehensive list of the available agencies and a description of the services offered by the agencies and the telephone numbers and addresses of the agencies, and inform the pregnant woman about available medical assistance benefits for prenatal care, childbirth, and neonatal care and about the support obligations of the father of a child who is born alive. The cabinet shall ensure that the materials are comprehensive and do not directly or indirectly promote, exclude, or discourage the use of any agency or service described in this section; and

(c)[(b)]
Materials that inform the pregnant woman of the probable anatomical and physiological characteristics of the zygote, blastocyte, embryo, or fetus at two (2) week gestational increments for the first sixteen (16) weeks of her pregnancy and at four (4) week gestational increments from the seventeenth week of her pregnancy to full term, including any relevant information regarding the time at which the fetus possibly would be viable. The materials shall use language that is understandable by the average person who is not medically trained, shall be objective and nonjudgmental, and shall include only accurate scientific information about the zygote, blastocyte, embryo, or fetus at the various gestational increments. The materials shall include, for each of the two (2) of four (4) week increments specified in this paragraph, a pictorial or photographic depiction of the zygote, blastocyte, embryo, or fetus. The materials shall also include, in a conspicuous manner, a scale or other explanation that is understandable by the average person and that can be used to determine the actual size of the zygote, blastocyte, embryo, or fetus at a particular gestational increment as contrasted with the depicted size of the zygote, blastocyte, embryo, or fetus at that gestational increment.

(5)[(3)]
Upon submission of a request to the cabinet by any person, hospital, physician,[ or] medical facility, or other entity discussed in subsection (3) of this section for one (1) or more copies of the materials published in accordance with subsection (4)[(2)] of this section, the cabinet shall make the requested number of copies of the materials available to the person, hospital, physician,[ or] medical facility, or other entity discussed in subsection (3) of this section that requested the copies.

(6)[(4)]
If a medical emergency or medical necessity compels the performance or inducement of an abortion, the physician who will perform or induce the abortion, prior to its performance or inducement if possible, shall inform the pregnant woman of the medical indications supporting the physician's judgment that an immediate abortion is necessary. Any physician who performs or induces an abortion without the prior satisfaction of the conditions specified in subsections[subsection] (1) and (2) of this section because of a medical emergency or medical necessity shall enter the reasons for the conclusion that a medical emergency exists in the medical record of the pregnant woman.

(7)[(5)]
If the conditions specified in subsections[subsection] (1) and (2) of this section are satisfied, consent to an abortion shall be presumed to be valid and effective.

(8)[(6)]
The failure of a physician to satisfy the conditions of subsections[subsection] (1) and (2) of this section prior to performing or inducing an abortion upon a pregnant woman may be the basis of disciplinary action pursuant to KRS 311.595.

(9)[(7)]
The cabinet shall charge a fee for each copy of the materials distributed in accordance with subsections (2)[(1)] and (5)[(3)] of this section. The fee shall be sufficient to cover the cost of the administration of the materials published in accordance with subsection (4)[(2)] of this section, including the cost of preparation and distribution of materials.

SECTION 4.   A NEW SECTION OF KRS 311.710 TO 311.820 IS CREATED TO READ AS FOLLOWS:

(1)
If the Kentucky Court of Appeals, the Supreme Court of Kentucky, the United States Sixth Circuit Court of Appeals, or the Supreme Court of the United States enjoins, suspends, or delays the implementation of the provisions of Section 3 of this Act, then operation of KRS 311.725, as it was in effect on the effective date of this Act, shall resume being in full effect and operation within the Commonwealth during such injunction, suspension, or delay in implementation.

(2)
If the Kentucky Court of Appeals, the Supreme Court of Kentucky, the United States Sixth Circuit Court of Appeals, or the Supreme Court of the United States finds that the provisions of Section 3 of this Act are entirely or substantially invalid, then operation of KRS 311.725, as it was in effect on the effective date of this Act, shall immediately resume being in full effect and operation within the Commonwealth.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 311.710 TO 311.820 IS CREATED TO READ AS FOLLOWS:

If the constitutionality of any portion of KRS 311.710 to 311.820 is challenged in any court, the State Board of Medical Licensure or its successor may secure private counsel to represent it in such proceeding in the defense of KRS 311.710 to 311.820.
Section 6.   This Act shall be known as the Woman's Right to Know Act.

Section 7.   Until the cabinet publishes the materials outlined in subsection (4) of Section 3 of this Act, the cabinet may use the materials used as of the effective date of this Act was in order to meet the requirements of this Act.
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