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AN ACT relating to drug dealer liability.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 7 of this Act:

(1)
"Controlled substance" means any "controlled substance", as defined in KRS 218A.010(3), the trafficking, procurement, possession, or use of which is a violation of KRS Chapter 218A.

(2)
"Convicted" means a finding of guilt, with or without adjudication of guilt, as a result of a jury verdict, a nonjury trial, or entry of a plea of guilty or an Alford plea.

(3)
"Individual user" means an individual whose use of a controlled substance is the basis of an action brought under the provisions of Sections 1 to 7 of this Act. 

(4)
"Person" means "person" as defined in KRS 218A.010(16).

(5)
"Place of use" means, in relation to the individual use, each county in which the individual possessed or used a controlled substance.

(6)
"Trafficking " means the manufacture, distribution, dispensing, sale, transfer or possession with the intent to manufacture, distribute, dispense, or sell a controlled substance. "Trafficking" does not include the purchase or receipt of a controlled substance for personal use only.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
A person who has been convicted under KRS 218A.1401, 218A.1402, 218A.1405, 218A.1411, 218A.1412, 218A.1413, 218A.1414, 218A.1421, or 218A.1423, or any comparable federal law within this state is liable for civil damages as provided in Sections 1 to 7 of this Act if all of the following apply:

(a)
The underlying offense which resulted in the defendant's conviction occurred in the same county as the individual user's place of use;

(b)
The underlying offense which resulted in the defendant's conviction involved the same type of controlled substance used by the individual user; and

(c)
The defendant was convicted based upon an offense that occurred during the same period that the individual user used a controlled substance.
(2)
Any one or more of the following persons may recover damages under Sections 1 to 7 of this Act for injury to an individual user resulting from the use of a controlled substance:

(a)
A parent, legal guardian, child, spouse, or sibling of the individual user;

(b)
An individual who was exposed to a controlled substance in utero;

(c)
A medical facility, insurer, employer, or other nongovernmental entity that funds a drug treatment program or employee assistance program for the individual user, or that otherwise expended money on behalf of the individual user. No public agency other than a public agency medical facility shall have a cause of action under Sections 1 to 7 of this Act;

(d)
A person injured as a result of the willful, reckless, or negligent actions of an individual user.

(3)
A person entitled to bring an action under this section may recover all of the following damages:

(a)
Economic damages, including, but not limited to, the cost of treatment and rehabilitation, medical expenses, loss of economic or educational potential, loss of productivity, absenteeism, support expenses, accidents or injury, and any other pecuniary loss proximately caused by the individual user's use of a controlled substance;

(b)
Noneconomic damages, including, but not limited to, physical and emotional pain, suffering, or injury, and any other pecuniary loss proximately caused by the use of a controlled substance by the individual user;

(c)
Punitive damages, in accordance with the provisions of KRS 411.184;

(d)
Reasonable attorney's fees; and

(e)
The costs associated with filing suit, including but not limited to reasonable expenses for expert testimony.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
An individual user may bring an action for damages caused by the use of a controlled substance within this state only if all of the following conditions are met:

(a)
The individual has not used a controlled substance within thirty (30) days before filing the action;

(b)
The individual continues to remain free of the use of a controlled substance throughout the pendency of the action; and

(c)
The individual personally discloses to law enforcement authorities all information known to the individual regarding the individual's sources of controlled substances.

(2)
An individual user entitled to bring an action under this section may seek damages only from a person who engaged in the trafficking of the controlled substance actually used by the individual user.

(3)
An individual user entitled to bring an action under this section may recover only the following damages:

(a)
Economic damages, including, but not limited to, the cost of treatment and rehabilitation, medical expenses, loss of economic or educational potential, loss of productivity, absenteeism, accidents or injury, and any other pecuniary loss proximately caused by the individual's use of an illegal controlled substance;

(b)
Reasonable attorney's fees; and

(c)
The costs associated with filing suit, including but not limited to reasonable expenses for expert testimony.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Any cause of action established by Sections 1 to 7 of this Act shall be in addition to and not in lieu of any other cause of action available to a plaintiff.

(2)
A person whose possession, use, or distribution of controlled substances is authorized by law is not liable for damages under Section 3 of this Act, nor shall such person be entitled to bring an action under Section 3 of this Act.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
An action by an individual user of a controlled substance is governed by the principles of comparative negligence. Comparative negligence attributed to the plaintiff does not bar recovery, but diminishes the award of compensatory damages proportionally, according to the measure of responsibility attributed to the plaintiff.

(2)
The burden of proving comparative negligence of the plaintiff is on the defendant, which shall be established by clear and convincing evidence.

(3)
Comparative negligence shall not be attributed to a plaintiff who is not an individual user of a controlled substance, unless that plaintiff willfully and knowingly gave the individual user money for the purchase of the controlled substance.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

A person subject to liability under Sections 1 to 7 of this Act has a right of action for contribution against another person subject to liability under Sections 1 to 7 of this Act. Contribution may be enforced either in the original action or by a separate action brought for that purpose. A plaintiff may seek recovery in accordance with Sections 1 to 7 of this Act and any other applicable law from a person against whom a defendant has asserted a right of contribution.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Proof of liability in an action brought under Sections 1 to 7 of this Act shall be shown by clear and convincing evidence. Except as otherwise provided in Sections 1 to 7 of this Act, other elements of the cause of action shall be shown by a preponderance of the evidence.

(2)
The absence of a criminal conviction of a person against whom recovery is sought does not bar an action against that person under the provisions of Section 3 of this Act.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 413 IS CREATED TO READ AS FOLLOWS:

(1)
A claim filed pursuant to the provisions of Sections 1 to 7 of this Act may not be brought against a person more than one (1) year after the person is convicted of an offense as described in subsection (1) of Section 2 of this Act.

(2)
A cause of action accrues under Sections 1 to 7 of this Act when a person who may recover has reason to know of the harm from the use of a controlled substance that is the basis for the cause of action and has reason to know that the use of a controlled substance is the cause of the harm.

Page 1 of 5
BR098300.100-983



