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AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 510.050 is amended to read as follows:

(1)
A person is guilty of rape in the second degree when;[,]

(a)
Being eighteen (18) years old or more, he engages in sexual intercourse with another person less than sixteen (16)[fourteen (14)] years old; or

(b)
He engages in sexual intercourse with another person who is incapable of consent because he is mentally retarded or mentally incapacitated.

(2)
Rape in the second degree is a Class C felony.

Section 2.   KRS 510.080 is amended to read as follows:

(1)
A person is guilty of sodomy in the second degree when;[,]

(a)
Being eighteen (18) years old or more, he engages in deviate sexual intercourse with another person less than sixteen (16)[fourteen (14)] years old; or

(b)
He engages in deviate sexual intercourse with another person who is incapable of consent because he is mentally retarded or mentally incapacitated.

(2)
Sodomy in the second degree is a Class C felony.

Section 3.   KRS 510.100 is amended to read as follows:

(1)
A person is guilty of sodomy in the third[fourth] degree when he engages in deviate sexual intercourse with another person of the same sex.

(2)
Notwithstanding the provisions of KRS 510.020, consent of the other person shall not be a defense under this section, nor shall lack of consent of the other person be an element of this offense.

(3)
Sodomy in the third[fourth] degree is a Class A misdemeanor.

Section 4.   KRS 510.110 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the first degree when:

(a)
He subjects another person to sexual contact by forcible compulsion; or

(b)
He subjects another person to sexual contact who is incapable of consent because he:

1.
Is physically helpless; or

2.
Is less than twelve (12) years old.

(2)
Sexual abuse in the first degree is a Class C[D] felony.

Section 5.   KRS 510.120 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the second degree when:

(a)
He subjects another person to sexual contact who is incapable of consent because he is mentally retarded or mentally incapacitated; or

(b)
He subjects another person who is less than fourteen (14) years old to sexual contact.

(2)
Sexual abuse in the second degree is a Class D Felony[A misdemeanor].

Section 6.   KRS 510.130 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the third degree when:

(a)
He subjects another person to sexual contact without the latter's consent.

(b)
In any prosecution under this section, it is a defense that:

1.
The other person's lack of consent was due solely to incapacity to consent by reason of being less than sixteen (16) years old; and

2.
The other person was at least fourteen (14) years old; and

3.
The actor was less than five (5) years older than the other person.

(2)
Sexual abuse in the third degree is a Class A[B] misdemeanor.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 197 IS CREATED TO READ AS FOLLOWS:

(1)
Furlough or other type of community release shall be unavailable and shall not be granted to a person convicted of, pleading guilty to, or entering an Alford plea for felony offenses under KRS Chapter 510.

(2)
For the purposes of this section, any person who is serving a sentence for a felony violation of KRS Chapter 510 shall be subject to the provisions of this section even though the person is also serving a sentence for any other felony conviction.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 197 IS CREATED TO READ AS FOLLOWS:

(1)
No form of good time or other administrative lessening of sentence shall be earned by or granted to a person convicted of pleading guilty to or entering an Alford plea to a felony offense under KRS Chapter 510.

(2)
For the purposes of this section, any person who is serving a sentence for a felony violation of KRS Chapter 510 shall be subject to the provisions of this section even though the person is also serving a sentence for any other felony conviction.

Section 9.   KRS 197.170 is amended to read as follows:

(1)
The wardens of the state penitentiaries upon the release of any prisoner or inmate from confinement, shall immediately notify the Circuit Court, the Commonwealth's attorney of the district, the county attorney and sheriff of the county, the chief of police of the city and county, to which the inmate is released, and any victim, as defined in KRS 421.500, who has requested that he be notified on release of a particular inmate who victimized him and who has forwarded a current address and telephone number to the Department of Corrections, giving the residence of the person released and the name of the person to whom he was released. The provisions of KRS Chapter 202A notwithstanding, the Department of Corrections may release to the public the information that a petition to involuntarily hospitalize a prisoner has been filed concerning any inmate who is scheduled to be released from custody.

(2)
If the Circuit Court notified pursuant to subsection (1) of this section is a court other than the court which sentenced the inmate, the warden shall also notify the sentencing court.

(3)
Notices received by sheriffs and chiefs of police shall be posted in a conspicuous location where personnel employed by the department may see it. Notices posted pursuant to this subsection shall remain posted for not less than seven (7) days.

(4)
Any person who is required to send or post a notice under this subsection and who knowingly fails to do so shall be guilty of violating KRS 522.030.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 439 IS CREATED TO READ AS FOLLOWS:

(1)
No person convicted of, entering a plea of guilty to, or entering an Alford plea to a felony offense in KRS Chapter 510 and who has not been sentenced to death or life imprisonment without privilege of parole for twenty-five (25) years shall be eligible for:

(a)
Shock probation;

(b)
Parole;

(c)
Conditional release; or

(d)
Other form of early release from the penitentiary.

(2)
A person convicted of, entering a plea of guilty to, or entering an Alford plea to a felony offense in KRS Chapter 510 and who has been sentenced to life imprisonment without privilege of parole for twenty-five (25) years shall be eligible for parole as provided in applicable statutes.

(3)
A person who has been sentenced to death for a felony specified in KRS Chapter 510, if granted a sentence commutation to life imprisonment, shall not be eligible for parole for twenty-five (25) years from the date of the commutation.

(4)
A person who has been sentenced to death for a felony specified in KRS Chapter 510, if granted a sentence commutation to a term of years, shall not be eligible for parole.

Section 11.   KRS 439.3401 is amended to read as follows:

(1)
As used in this section, "violent offender" means any person who has been convicted of or pled guilty to the commission of a capital offense, Class A felony, or Class B felony involving the death of the victim[, or rape in the first degree or sodomy in the first degree of the victim,] or serious physical injury to a victim other than an offense specified in KRS Chapter 510.

(2)
A violent offender who has been convicted of a capital offense and who has received a life sentence (and has not been sentenced to twenty-five (25) years without parole), or a Class A felony and receives a life sentence, or to death and his sentence is commuted to a life sentence shall not be released on parole until he has served at least twelve (12) years in the penitentiary.

(3)
A violent offender who has been convicted of a capital offense or Class A felony with a sentence of a term of years or Class B felony who is a violent offender shall not be released on parole until he has served at least fifty percent (50%) of the sentence imposed.

(4)
This section shall not apply to a person who has been determined by a court to have been a victim of domestic violence or abuse pursuant to KRS 533.060 with regard to the offenses involving the death of the victim or serious physical injury to the victim. The provisions of this subsection shall not extend to rape in the first degree or sodomy in the first degree by the defendant.

(5)
This section shall apply only to those persons who commit offenses after July 15, 1986.

(6)
This section shall not apply to persons convicted of entering a guilty plea to or entering an Alford plea to a felony offense as specified in KRS Chapter 510.

Section 12.   KRS 439.265 is amended to read as follows:

(1)
Subject to the provisions of KRS Chapter 439 and Chapters 500 to 534, any Circuit Court may, upon motion of the defendant made not earlier than thirty (30) days nor later than one hundred eighty (180) days after the defendant has been incarcerated in a county jail following his conviction and sentencing pending delivery to the institution to which he has been sentenced, or delivered to the keeper of the institution to which he has been sentenced, suspend the further execution of the sentence and place the defendant on probation upon terms the court determines. Time spent on any form of release following conviction shall not count toward time required under this section.

(2)
The court shall consider any motion filed in accordance with subsection (1) of this section within sixty (60) days of the filing date of that motion, and shall enter its ruling within ten (10) days after considering the motion. The defendant may, in the discretion of the trial court, have the right to a hearing on any motion he may file, or have filed for him, that would suspend further execution of sentence. Any court order granting or denying a motion to suspend further execution of sentence is not reviewable.

(3)
(a)
During the period in which the defendant may file a motion pursuant to this statute, the sentencing judge, within his or her discretion, may order that the defendant be held in a local detention facility that is not at or above maximum capacity until such time as the court rules on said motion. During this period of detention, and prior to the court's ruling on said motion, the court may require the defendant to participate in any approved community work program or other forms of work release. Persons held in the county jail pursuant to this subsection shall not be subject to transfer to a state correctional facility until the decision is made not to place the petitioner on shock probation.

(b)
The provisions concerning community work programs or other forms of work release shall apply only to persons convicted of Class C or Class D felonies, and may be granted only after a hearing at which the Commonwealth's attorney has the opportunity to present arguments in favor or opposition thereto.

(4)
If the defendant has been convicted of an offense under KRS[ 510.040, 510.050, 510.070, 510.080,] 530.020, 530.064, or 531.310, or criminal attempt to commit any of these offenses under KRS 506.010, the sentence shall not be suspended, in accordance with KRS 532.045.

(5)[
If the defendant has been convicted of an offense under KRS 510.060, 510.090, or 510.110, prior to considering the motion to suspend a sentence, the court shall order an evaluation of the defendant to be conducted by the sex offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services. The evaluation shall provide to the court a recommendation related to the risk of a repeat offense by the defendant and the defendant's amenability to treatment, and shall be considered by the court in determining whether to suspend the sentence. If the court suspends the sentence and places the defendant on probation, the provisions of KRS 532.045 (3) to (7) shall apply.

(6)]
The authority granted in this section shall be exercised by the judge who imposed sentence on the defendant, unless he is unable to act and it appears that his inability to act should continue beyond the expiration of the term of the court. In such case, the judge who imposed sentence shall assign a judge to dispose of a motion filed under this section, or as prescribed by the rules and practices concerning the responsibility for disposition of criminal matters.

(6)[(7)]
The provisions of this section shall not apply where a sentence of death has been imposed.

Section 13.   KRS 439.510 is amended to read as follows:

All information obtained in the discharge of official duty by any probation or parole officer shall be privileged and shall not be received as evidence in any court. Such information shall not be disclosed directly or indirectly to any person other than the court, board, cabinet, or others entitled under KRS 439.250 to 439.560 to receive such information, unless otherwise ordered by such court, board or cabinet. Information shall be made available to sex offender treatment programs operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services who request the information in the course of conducting an evaluation or treatment pursuant to KRS[ 439.265(5),] 532.045(3)[,] or 532.050(4).

Section 14.   KRS 532.045 is amended to read as follows:

(1)
As used in this section:

(a)
"Position of authority" means, but is not limited to, the position occupied by a biological parent, adoptive parent, stepparent, foster parent, relative, household member, adult youth leader, recreational staff or volunteer who is an adult, adult athletic manager, adult coach, teacher, counselor, staff or volunteer for either a residential treatment facility, a holding facility as defined in KRS 600.020, or a detention facility as defined in KRS 520.010(4), staff or volunteer with a youth services organization, religious leader, health care provider, or employer;

(b)
"Position of special trust" means a position occupied by a person in a position of authority who by reason of that position is able to exercise undue influence over the minor; and

(c)
"Substantial sexual conduct" means penetration of the vagina or rectum by the penis of the offender or the victim, by any foreign object; oral copulation; or masturbation of either the minor or the offender.

(2)
Notwithstanding other provisions of applicable law, probation shall not be granted to, nor shall the execution or imposition of sentence be suspended for, nor shall a finding bringing the defendant within the provision of this section be stricken for a person convicted of violating KRS[ 510.040, 510.050, 510.070, 510.080,] 529.030 to 529.050, 529.070, 530.020, 531.310, 531.320, 531.370, or criminal attempt to commit any of these offenses under KRS 506.010, and, who meets one (1) or more of the following criteria:

(a)
A person who commits any of the offenses enumerated in this subsection against a minor by the use of force, violence, duress, menace, or threat of bodily harm;

(b)
A person who, in committing any of the offenses enumerated in this subsection, caused bodily injury to the minor;

(c)
A person convicted of any of the offenses enumerated in this subsection and who was a stranger to the minor or made friends with the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection, unless the defendant honestly and reasonably believed the minor was eighteen (18) years old or older;

(d)
A person who used a dangerous instrument or deadly weapon against a minor during the commission of any of the offenses enumerated in this subsection;

(e)
A person convicted of any of the offenses enumerated in this subsection and who has had a prior conviction of assaulting a minor, with intent to commit an act constituting any of the offenses enumerated in this subsection;

(f)
A person convicted of kidnapping a minor in violation of the Kentucky penal code and who kidnapped the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection;

(g)
A person who is convicted of committing any of the offenses enumerated in this subsection on more than one (1) minor at the same time or in the same course of conduct;

(h)
A person who in committing any of the offenses enumerated in this subsection has substantial sexual conduct with a minor under the age of fourteen (14) years; or

(i)
A person who occupies a position of special trust and commits an act of substantial sexual conduct.

(3)
If a person is not otherwise prohibited from obtaining probation or conditional discharge under subsection (2), the court may impose on the person a period of probation or conditional discharge. Probation or conditional discharge shall not be granted until the court is in receipt of an evaluation of the offender performed by the sex offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services. The court shall use the evaluation in determining the appropriateness of probation or conditional discharge.

(4)
If the court grants probation or conditional discharge, the offender shall be required, as a condition of probation or conditional discharge, to successfully complete a community-based sexual offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services.

(5)
The offender shall pay for any evaluation or treatment required pursuant to this section up to the offender's ability to pay but not more than the actual cost of the evaluation or treatment.

(6)
Failure to successfully complete the sexual offender treatment program constitutes grounds for the revocation of probation or conditional discharge.

(7)
All communications relative to the evaluation and treatment of a sexual offender shall fall under the provisions of KRS 197.440 and shall not be made a part of the court record subject to review in appellate proceedings.

(8)
Before imposing sentence, the court shall advise the defendant or his counsel of the contents and conclusions of any evaluation performed pursuant to this section and afford a fair opportunity and a reasonable period of time, if the defendant so requests, to controvert them. The court shall provide the defendant's counsel a copy of the evaluation. It shall not be necessary to disclose the sources of confidential information.

(9)
To the extent that this section conflicts with KRS 533.010, this section shall take precedence.

Section 15.   KRS 532.200 is amended to read as follows:

As used in KRS 532.210 to 532.250, unless the context otherwise requires:

(1)
"Home" means the temporary or permanent residence of a defendant consisting of the actual living area. If more than one (1) residence or family is located on a single piece of property, "home" does not include the residence of any other person who is not part of the social unit formed by the defendant's immediate family. A hospital, nursing care facility, hospice, half-way house, group home, residential treatment facility, or boarding house may serve as a "home" under this section;

(2)
"Home incarceration" means use of a person's home for purposes of confinement;

(3)
"Violent felony offense" means an offense defined in KRS Chapter 510[507.020 (murder), 507.030 (manslaughter in the first degree), 508.010 (assault in the first degree), 508.020 (assault in the second degree), 509.040 (kidnapping), 510.040 (rape in the first degree), 510.070 (sodomy in the first degree), 510.110 (sexual abuse in the first degree)], KRS 511.020 (burglary in the first degree), 513.020 (arson in the first degree), 513.030 (arson in the second degree), 513.040 (arson in the third degree), 515.020 (robbery in the first degree), 515.030 (robbery in the second degree), 520.020 (escape in the first degree), any criminal attempt to commit the offense (KRS 506.010), or conviction as a persistent felony offender (KRS 532.080) when the offender has a felony conviction for any of the above-listed offenses within the five (5) year period preceding the date of the latest conviction;

(4)
"Terminal illness" means a medically recognized disease for which the prognosis is death within six (6) months to a reasonable degree of medical certainty; and

(5)
"Approved monitoring device" means an electronic device or apparatus which is limited in capability to recording or transmitting information as to the prisoner's presence or non-presence in the home. The devices shall be minimally intrusive. No monitoring device capable of recording or transmitting:

(a)
Visual images other than the defendant's face;

(b)
Oral or wire communications or any auditory sound other than the defendant's voice; or

(c)
Information as to the prisoner's activities while inside the home;


shall be approved.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 533 IS CREATED TO READ AS FOLLOWS:

No person convicted of, entering a plea of guilty to, or entering an Alford plea to a felony offense in KRS Chapter 510 shall be eligible for probation, shock probation, conditional discharge, home incarceration, suspended sentence, or other form of avoidance of a sentence of incarceration.

Section 17.   KRS 533.060 is amended to read as follows:

(1)
Where probation or conditional release is not prohibited by another provision of law, when a person has been convicted of an offense or has entered a plea of guilty to an offense classified as a Class A, B, or C felony and the commission of the offense involved the use of a weapon from which a shot or projectile may be discharged that is readily capable of producing death or other serious physical injury, the person shall not be eligible for probation, shock probation, or conditional discharge, except when the person establishes that the person against whom the weapon was used had previously or was then engaged in an act or acts of domestic violence and abuse as defined in KRS 403.720 against either the person convicted or a family member as defined in KRS 403.720 of the person convicted. If the person convicted claims to be exempt from this statute because that person was the victim of domestic violence and abuse as defined in KRS 403.720, the trial judge shall conduct a hearing and make findings to determine the validity of the claim and applicability of this exemption. The findings of the court shall be noted in the final judgment.

(2)
When a person has been convicted of a felony and is committed to a correctional detention facility and released on parole or has been released by the court on probation, shock probation, or conditional discharge, and is convicted or enters a plea of guilty to a felony committed while on parole, probation, shock probation, or conditional discharge, the person shall not be eligible for probation, shock probation, or conditional discharge and the period of confinement for that felony shall not run concurrently with any other sentence.

(3)
When a person commits an offense while awaiting trial for another offense, and is subsequently convicted or enters a plea of guilty to the offense committed while awaiting trial, the sentence imposed for the offense committed while awaiting trial shall not run concurrently with confinement for the offense for which the person is awaiting trial.

Section 18.   The following KRS sections are repealed:

510.060   Rape in the third degree.

510.090   Sodomy in the third degree.

Page 1 of 13
SB000900.100-205

In-Senate

