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AN ACT relating to a consumer's right to choose an electric energy supplier.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

It is the policy of this state to:

(1)
Ensure the universal availability of adequate, reliable, and reasonably priced electric utility services;

(2)
Allow all retail electric consumers to choose the suppliers from whom they will purchase electricity at prices determined by the discipline of the competitive marketplace;

(3)
Enable effective competition to replace comprehensive regulation in the protection of retail electric consumers, by implementing the regulatory changes prescribed in Sections 1 to 21 and Sections 22 and 23 of this Act;

(4)
Ensure that all retail electric consumers have nondiscriminatory and comparable access to alternative suppliers of electricity; and

(5)
Facilitate the state's efforts to compete in the global economy.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Beginning on January 1, 2000, except for consumers within the certified territory of a corporation formed under KRS Chapter 279 which has made an election under subsection (1) of Section 22 of this Act not to be subject to Sections 1 to 21 of this Act, a consumer of electricity may purchase electricity from any electric energy supplier it chooses and make its own arrangements to deliver the electricity to the distribution system in which the consumer's electric-consuming facilities are located. During a transition period, beginning January 1, 2000, and continuing through December 31, 2005, an access charge, determined in accordance with the provisions of subsection (2) of Section 14 of this Act, shall be applied to any consumer of electricity that chooses an electric energy supplier other than the retail electric distributor in whose certified territory the consumer's electric-consuming facilities are located:

(2)
Before July 1, 2005, a consumer of electricity that has not previously chosen an electric energy supplier as permitted under subsection (1) of this section, shall notify the retail electric distributor for the certified territory in which the consumer's electric-consuming facilities are located:

(a)
That it is requesting the distributor to arrange for the consumer's electricity supply, beginning January 1, 2006, to the consumer's electric-consuming facilities; or

(b)
That it is making its own arrangements for its electricity supply, beginning January 1, 2006, to the distributor's distribution system.

(3)
Failure by a consumer to notify the retail electric distributor pursuant to subsection (2) of this section is deemed to constitute a request to the retail electric distributor under subsection (2) of this section to continue to arrange for the consumer's electricity supply after the end of the transition period.

(4)
If a consumer makes its own arrangements for electric energy and if during any hour the energy is not delivered to the retail electric distributor by the consumer's designated supplier, the retail electric distributor shall use its best efforts to acquire electric energy at the prevailing market price to replace the energy that was not delivered, and the retail electric distributor shall be compensated by the consumer for the cost of this replacement energy, including the cost of associated services, and the administration costs incurred by the retail electric distributor in acquiring the replacement energy. The obligation of the retail electric distributor to use best efforts shall not include any obligation to maintain generating capacity, reserves, or available power sources to supply replacement energy.

(5)
Beginning on January 1, 2006, any consumer for which the retail electric distributor arranged for the consumer's electric supply shall give the retail electric distributor written notice at least ninety (90) days before the day a different electric energy supplier is to provide the consumer with electric energy, but notice shall not be given before January 1, 2006.

(6)
Each electric energy supplier shall comply with all applicable reliability requirements and operating practices for the scheduling and delivery of electric energy to a retail electric distributor.

(7)
Nothing in this section relieves any consumer of its obligations under any contract for electric service filed with and approved by the commission prior to January 1, 2000, or under any tariff approved by and filed with the commission under this chapter prior to January 1, 2000, and all such contracts and tariffs shall remain in full force and effect for the term provided for in the contract or tariff.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Beginning on January 1, 2000, except for corporations formed under KRS Chapter 279 which have made an election under subsection (1) of Section 22 of this Act not to be subject to Sections 1 to 21 of this Act, only the retail electric distribution service of a retail electric distributor is subject to supervision and regulation by the commission and this chapter. The commission's jurisdiction, except for that prescribed under KRS 278.025 and, as to electric energy suppliers, under Sections 1 to 21 of this Act, does not apply to the generation of electricity by any person or other entity or to any services involving the furnishing or delivery of electricity to consumers within this state other than to regulated retail electric distribution services. In carrying out the authority conferred on it by this section, the commission shall exercise jurisdiction with respect to retail electric distribution service to the fullest extent authorized by federal and state law.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Through the end of the transition period, December 31, 2005, a retail electric distributor is obligated to provide reasonable and adequate service and electric energy to those consumers within its certified territory, except for those consumers that elect to purchase electric energy from an electric energy supplier other than the retail electric distributor in whose certified territory the consumer's electric-consuming facilities are located. Beginning on January 1, 2006, a retail electric distributor is obligated to connect to its distribution lines a consumer's electric consuming facilities located within the distributor's certified territory in accordance with its tariff on file with the commission. Except for its obligation to use its best efforts to obtain replacement energy as provided for in subsection (4) of Section 2 of this Act, a retail electric distributor is not obligated to supply electric energy to any consumer unless it has so agreed pursuant to contract. Subsections (3) and (4) of Section 2 of this Act shall continue to apply to the retail electric distributor after December 31, 2005.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

On and after January 1, 2000, each retail electric distributor shall provide service in accordance with a distribution tariff filed with the commission that requires the distributor to make retail electric distribution service available to all retail electric consumers in its certified territory on a nondiscriminatory and comparable basis. The rates within the tariff for distribution service shall be established in accordance with the rate-making principles of this chapter, including an alternative rate-making method authorized by the commission under Section 6 of this Act. The tariff shall include an obligation to build distribution facilities when necessary to provide adequate distribution service, provided that a customer requesting additional service may be required to pay all or part of the incremental cost of the new facilities, in accordance with administrative regulations, orders, or precedents of the commission.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
In considering an application pursuant to KRS 278.190 or the tariffs established under Section 11 of this Act, the commission, at the request of the retail electric distributor, may set rates, charges, practices, and services for the retail electric distribution services of the distributor established by a method other than that historically used by the commission, provided the commission finds the use of the alternative method is in the public interest and is in compliance with the distributor's tariff approved by the commission. If the alternative method fixed or approved by the commission differs in any way from the method proposed by the distributor in its application, the distributor may reject the method fixed or approved by the commission.

(2)
Alternative methods under subsection (1) of this section may include, but are not limited to, methods that:

(a)
Minimize the costs and time expended in the regulatory process;

(b)
Assess the costs of electric service to the entity or service that incurs the costs;

(c)
Afford rate stability;

(d)
Promote and reward efficiency, quality of service, or cost containment by retail electric distributors; or

(e)
Provide sufficient flexibility and incentives to retail electric distributors to achieve high quality, technologically advanced, and universally available retail electric distribution services at just and reasonable rates and charges.

(3)
In carrying out this section, the commission may prescribe different classifications, procedures, terms, or conditions for different retail electric distributors and for the retail electric distribution services they provide, if the classifications, procedures, terms, or conditions are reasonable and do not confer any undue economic, competitive, or market advantage or preference upon any retail electric distributor.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No person shall act or function in this state as an electric energy supplier unless it holds a certificate to do so issued by the commission.

(2)
An application for a certificate shall be made in writing and contain information the commission requires in its administrative regulation. In considering the application, the commission shall make a determination regarding the person's initial and ongoing financial, managerial, and technical capabilities to act as an electric energy supplier and shall review these capabilities at least every four (4) years.

(3)
For the purpose of a determination under subsection (2) of this section, the commission shall promulgate administrative regulations pursuant to KRS Chapter 13A, subject to subsection (6) of this section, that state the standards and procedures by which an applicant may demonstrate the capabilities specified in subsection (2) of this section. The administrative regulations shall require that an electric energy supplier that is not exempted under subsection (6) of this section shall post a bond in an amount to be determined by the commission to secure performance of its contracts to provide electric energy. The administrative regulations also shall require each person operating in this state pursuant to a determination under subsection (2) of this section to advise its customers that the certificate granted under this section does not imply any guarantee or warranty by this state. The commission shall file the administrative regulations promulgated under this section no later than one hundred eighty (180) days after the effective date of this section.

(4)
The commission may make a determination under subsection (2) of this section without a hearing if it determines that no hearing is necessary.

(5)
If the commission does not make a determination on an application filed under subsection (2) of this section within one hundred twenty (120) days after the date the application is filed, the application is deemed approved by operation of law.

(6)
Any utility having a certified territory pursuant to Section 28 of this Act on January 1, 1998, or its affiliate, is presumed to possess the ongoing financial, managerial, and technical capabilities and is not required to file an application under subsection (2), nor required to post bond under subsection (3), of this section to be certified as an electric energy supplier. Not earlier than one hundred eighty (180) days after the effective date of this section, the utility or its affiliate shall submit a request in writing to the commission for a certificate for it or an affiliate to act as an electric energy supplier. Within thirty (30) days after receipt of the request, the commission shall issue the certificate.

(7)
Any interested person challenging the presumption in subsection (6) of this section as to a particular electric energy supplier shall file a complaint with the commission not later than thirty (30) days after the commission promulgates administrative regulations pursuant to subsection (3) of this section or thirty (30) days after the utility or its affiliate submits its request for certification as an electric energy supplier, whichever is later, and that person shall have the burden of overcoming the presumption.
(8)
At any time, the commission may decertify an electric energy supplier if, after a hearing, the commission determines the supplier lacks the necessary financial, managerial, and technical capabilities to act as an electric energy supplier. Before the decertification and after the commission issues its findings citing with specificity the supplier's deficiencies, the supplier shall be given sixty (60) days in which to correct the deficiencies. Before the end of the sixty (60) days, the supplier shall notify the commission of the action taken or to be taken to eliminate the deficiencies, after which the commission shall issue its findings on whether to decertify the supplier. If a supplier has been decertified, the commission shall notify the retail electric distributors for the consumers of the decertified supplier, and the distributors shall, within thirty (30) days of notice from the commission, notify the consumers of the decertified supplier to select a new retail electric supplier by a date fixed by the commission.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

An electric energy supplier may not use the distribution facilities of a retail electric distributor in Kentucky to sell electric energy to consumers within Kentucky, unless the electric energy supplier and its affiliates offer comparable and nondiscriminatory access to the electric distribution facilities of the electric energy supplier or its affiliates, so that another electric supplier can sell electrical energy to consumers having electric-consuming facilities served by the electric energy supplier or its affiliates.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
No person shall operate as an electric energy supplier in this state unless that person first does both of the following:

1.
Consents irrevocably to the ongoing jurisdiction of the courts of this state and service of process in this state, including, without limitation, service of summons and subpoenas, for any civil or criminal proceeding arising out of or relating to its operation, by filing with the commission a document providing irrevocable consent; and

2.
Designates an agent authorized to receive service of process in this state, by filing with the commission a document designating the agent.

(b)
If the address of the person filing a document under this subsection changes, or if a person's agent or the address of the agent changes, the person shall, within fourteen (14) days, file an amended document containing the new information.

(c)
The consent and designation required by this subsection shall be in writing, on forms prescribed by the commission. The original of each document or amended document shall be legible and shall be filed with the commission. A legible copy of each document or amended document shall be filed with the Attorney General.

(2)
Subsection (1) of this section does not apply to any of the following:

(a)
A corporation incorporated under the laws of this state that has appointed a statutory agent pursuant to KRS 271B.5-010;

(b)
A foreign corporation licensed to transact business in this state that has appointed a designated agent pursuant to KRS 271B.15-070; or

(c)
A person who is a resident of this state.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
KRS 367.110 to 367.300 of the Consumer Protection Act shall apply to transactions between an electric energy supplier and its customers that involve electric services that are not subject to the jurisdiction of the commission pursuant to Section 3 of this Act and subsection (2) of this section. An electric energy supplier shall not assign or transfer its supply obligation to any entity without the separate written consent of the consumer naming the assignee or substitute supplier, except if it is the result of an acquisition or merger, even if the right to the assignment or transfer is set forth in the agreement between the supplier and the consumer.

(2)
A consumer may file a complaint with the commission pursuant to KRS 278.260 regarding the service or practices of the retail electric supplier including the supplier's compliance with its rates and charges, but not regarding the rates contained in any agreement between the supplier and its customers.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No later than one hundred eighty (180) days after the effective date of this section, a utility, as defined under subsection (3)(a) of Section 26 of this Act, shall submit to the commission a plan for the transition to competitive electric supply, which shall consist of the following:

(a)
An identification of the utility's property, revenues, and expenses, as necessary for the commission to separate the utility's retail electric rates into: a generation component, including purchased power; a transmission component for transmission facilities not under the commission's jurisdiction; and a distribution component for retail electric distribution service. The utility may propose and the commission shall consider any additional separation of the utility's property, revenue, and expenses;

(b)
A distribution tariff as described in Section 5 of this Act, to be effective at the beginning of the transition period;

(c)
A transition tariff to be determined under subsection (2) of this section; and

(d)
An access charge, including the methodology for its application, to be established pursuant to subsection (2) of Section 14 of this Act.

(2)
(a)
Between January 1, 2000, and December 31, 2005, and subject to the adjustments described in subsection (2)(b) of this section, each utility shall include in its transition tariff a transition rate, expressed in terms of dollars per kilowatt ($/kW) or dollars per kilowatt-hour ($/kWh), which shall be equal to the generation component of the utility's base retail electric rates and charges, as determined by the commission pursuant to subsection (1)(a) of this section for each class of customers. The transition rate shall include the annualized level of all adjustments thereto as determined under any rider or adjustment mechanism for the utility in effect on December 31, 1999, and approved by the commission, by order or otherwise, prior to that date. The transition rate shall ignore any change in the level of any adjustment occurring on or after December 31, 1999. Except as provided in subsection (2)(b) of this section, the utility's transition rate shall remain the same between January 1, 2000, and December 31, 2005, and shall terminate after December 31, 2005.

(b)
The transition rate determined under subsection (2)(a) of this section shall be subject to the following adjustments and, notwithstanding that the commission does not have jurisdiction over generation after January 1, 2000, under Section 3 of this Act, the commission shall have the jurisdiction necessary to address the following adjustments:

1.
The commission shall adjust the utility's transition rate between January 1, 2000, and December 31, 2005, based on the evidence introduced in a public hearing before the commission held solely for the purpose of considering the adjustment, for:

a.
Material changes in the utility's annual tax expenses, or annual environmental expenses, including carrying costs on capital investments, that result, in either case, solely from changes in federal, state, or local tax or environmental laws or regulations, or from changes in the interpretation or application thereof;

b.
Emergency rate relief to prevent injury to the business or interests of the public or the utility; or

c.
Changes in purchased power expense or cost established under the jurisdiction of the Federal Energy Regulatory Commission for a utility that relies substantially upon purchased power at wholesale as its electric energy supply to serve retail electric consumers.

2.
The transition rate may be adjusted after January 1, 2000, in response to an application for a change in rates filed by the utility before July 1, 1999, pursuant to KRS 278.180.

(3)
The commission shall allow a utility to utilize for its filings under subsection (1)(a) of this section a twelve (12) month period upon which its rates are based as of the effective date of this Act, including any adjustments occurring subsequent thereto that are reflected in these rates. The sum of the revenue by components as used for rate-making purposes shall be not less than the total amount before identification by component.

(4)
Except for the transition rate, nothing in this section shall preclude a utility from, at any time, filing an application to adjust its rates for transmission, distribution, or ancillary services with the commission or any regulatory agency having jurisdiction.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Each utility shall have the authority and flexibility, from the effective date of this section through December 31, 2005, to manage its generating assets and offset its transition costs by, among other things:

(1)
Retaining the value from:

(a)
Revising its generation asset and contract portfolio through sales, exchanges, leases, or purchases;

(b)
Changing the amounts, rates, or methods of amortization or depreciation of its regulatory or other assets, provided that the balance of regulatory assets eligible for recovery under Section 15 of this Act will be no greater than the balance would have been in the absence of this paragraph;
(c)
Undertaking mergers, consolidations, acquisitions, or reorganizations;

(d)
Implementing efficiency improvements; and

(e)
Implementing cost reductions; and

(2)
Issuing transition bonds as provided for in Section 16 of this Act.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No later than forty-five (45) days after the date on which a utility files under Section 11 of this Act, any person having a real and substantial interest in the utility's filing may submit objections to the utility's filing to the commission. These objections shall specifically identify issues pertaining to any aspect of the filing.

(2)
The commission may order a hearing on the compliance of the utility's filing with the provisions of Section 11 of this Act. The commission may approve the tariffs and charges as proposed by the utility without a hearing:

(a)
If the commission does not modify the tariffs or charges as filed; or

(b)
If the commission approves a settlement agreement or stipulation among all or some of the parties.


The commission staff shall participate in any settlement process as a party to the settlement proceeding. Only persons having a real or substantial interest in the utility's filing shall be permitted to participate or intervene in the settlement and hearing process.
(3)
The commission staff shall issue a staff report within one hundred twenty (120) days after the date of the utility's filing setting forth any modifications recommended by the commission staff to the utility's filing.

(4)
A hearing ordered by the commission shall begin no earlier than one hundred fifty (150) days nor any later than one hundred eighty (180) days after the utility's filing. The hearing procedure established by the commission shall require that at least thirty (30) days prior to the date for commencement of the hearing the utility shall file testimony supporting compliance of its tariffs and charges with Section 11 of this Act, addressing the commission staff's recommendations set forth in the staff's report, and addressing any timely filed objections of a person qualified under subsection (1) of this section. The commission staff, at least fifteen (15) days prior to the date of commencement of the hearing, shall file testimony addressing and stating a rationale for the recommendations set forth in the staff's report. A qualified person who timely files objections may submit testimony that shall be filed at least fifteen (15) days prior to the date for commencement of the hearing. The utility may present testimony in rebuttal prior to adjournment of the hearing. All testimony shall be subject to cross-examination.
(5)
No later than two hundred seventy-five (275) days after the date of the utility's filing under Section 11 of this Act, the commission, subject to subsection (1) of Section 11 of this Act, shall issue an order approving the tariffs and charges filed under Section 11 of this Act with modifications, if any, that the commission finds are necessary to meet the requirements of Section 11 of this Act or conditions for approval of the tariffs and charges as stated in subsection (1) of Section 14 of this Act, or shall issue an order approving a settlement agreement or stipulation among all or some of the parties.

(6)
The commission shall maintain a complete record of all proceedings that relate to the plan filed under Section 11 of this Act and shall issue and file with the records of the case findings of fact and written opinions setting forth the reasons for its approval of or any modifications to the tariffs and charges.

(7)
A final order under subsection (5) of this section is subject to review and appeal under KRS 278.410.
SECTION 14.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The commission shall not approve tariffs and charges filed under Section 11 of this Act unless it first determines that the distribution tariff reasonably complies with Section 5 of this Act, and that the tariffs and charges for all services subject to the commission's jurisdiction are just and reasonable in accordance with the rate making principals of this chapter, including Section 6 of this Act.

(2)
In issuing an order approving tariffs and charges filed under Section 11 of this Act:

(a)
The commission may approve offers of settlement or stipulations supported by some or all of the parties to a proceeding for the purpose of establishing the tariffs and charges.

(b)
The commission may approve an alternative method of establishing rates and charges, as authorized under Section 6 of this Act.

(c)
The commission shall authorize an access charge, to be filed under Section 11 of this Act, which shall be imposed between January 1, 2000, and December 31, 2005, on any consumer of electricity that chooses a supplier other than the utility in whose certified territory the consumer's electric-consuming facilities are located. The customer that chooses another supplier shall pay the access charge to the utility for the balance of the transition period until December 31, 2005, in lieu of the transition rate otherwise owing by the consumer to the utility. The access charge shall be designed to provide to the utility the amount of revenues that it would have received had it continued to collect the transition rate from the consumer for the balance of the transition period, minus the amount of revenues which the utility would have received over the balance of the transition period from the sale of the capacity and associated energy which is not being purchased by the consumer but instead is being sold to a purchaser which is not a consumer of the utility's retail electric distribution service.

(d)
The commission shall ascertain, determine, and order for each utility the accounting and other provisions or changes, consistent with the requirements of the financial accounting standards board's statement of financial accounting standards No. 71 which may be necessary during the period between the effective date of this section and January 1, 2006, to give effect to the utility's efforts to recover its transition costs, as authorized in Section 12 of this Act, by, among other things, retaining the value from:

1.
Revising its generation asset and contract portfolio through sales, exchanges, leases, or purchases;

2.
Changing the amounts, rates, or methods of amortization or depreciation of its regulatory or other assets;

3.
Undertaking mergers, consolidations, acquisitions, or reorganizations;

4.
Implementing efficiency improvements; and

5.
Implementing cost reductions.

(3)
Nothing in this Chapter authorizes the commission to order a utility to divest itself of any generation, transmission, or distribution assets or prohibits a utility from divesting itself voluntarily of these assets.
SECTION 15.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
A utility for which the commission has set an access charge under subsection (2)(c) of Section 14 of this Act may impose that charge only as part of the cost of its distribution services. However, the distributor shall impose the access charge only upon the implementation of its approved tariffs and charges on and after January 1, 2000. The access charge shall be itemized separately on each customer's bill in accordance with the reasonable specifications of the commission.

(2)
After December 31, 2005, a consumer of electricity that chooses a supplier other than the retail electric distributor in whose certified territory the consumer's electric-consuming facilities are located shall not be responsible for any other costs that are the result of the transition mandated by Section 2 of this Act, except for a surcharge representing the consumer's share of the balance of the electric utility's regulatory assets, approved by the commission prior to January 1, 2000, which remains after the transition period.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

If requested by an electric utility company prior to December 31, 2005, the commission shall authorize the utility company to recover all or part of the balance of the utility company's regulatory assets which have been allocated to the utility company's retail electric customers in Kentucky by using proceeds from the issuance of transition bonds. This financing shall be designed to be a sale for accounting purposes and a financing for federal income tax purposes, and to capture value for substituting, at the utility company's sole option, the securities for some or all of the utility company's high-cost debt or equity, if any. The commission shall authorize recovery in the transition tariff of the associated interest and expense for the transition bonds not otherwise included in the transition rate.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
It is the intent of the General Assembly that enactment of legislation permitting customer choice shall not cause a loss of revenue to the state, municipalities, or taxing authorities.

(2)
Retail electric distribution service and electric energy and associated services shall constitute "electric power", and retail electric distributors and electric energy suppliers are "utilities", only for application of KRS 160.613 to their gross receipts.

(3)
Sales of retail electric distribution service and electric energy and associated services to retail electric consumers in this state are all sales at retail and are subject to the provisions of KRS Chapter 139.
(4)
All amounts billed to consumers within a municipality by a franchised retail electric distributor, including amounts billed for services provided by an electric energy supplier, shall be subject to municipal franchise fees or assessments. However, a municipality may not require an electric energy supplier itself to secure a franchise to supply electric energy to electric-consuming facilities within the municipality.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The billing for electric energy and any associated services shall be rendered to the consumer through its retail electric distributor so that the consumer receives one bill containing charges for retail electric distribution service, electric energy, and any services associated with the electric energy in sufficient detail to enable the customer to determine the basis for those charges.

(2)
The provider of energy and services shall furnish the retail electric distributor billing data sufficient to enable the distributor to bill the consumer.

(3)
The retail electric distributor may charge the electric energy supplier for its capital investment and operating expense incurred for any change it must make in its service or metering to accommodate the energy supplier or the supplier's consumer and for its costs of administration for including their charges in the bill rendered by the retail electric distributor to the consumer, including, but not limited to, proportionate costs for collecting and paying any taxes, assessments, or fees. If the capital, operating, or  administrative charge cannot be mutually agreed upon, the retail electric distributor may petition the commission to fix a fair and reasonable capital, operating, or administrative charge.

(4)
Any payment of a gross receipts tax, assessment, or fee based on the gross receipts, or total payments, received by the retail electric distributor may be recovered by the retail electric distributor, at its sole option, by adjusting the charges by the retail electric distributor to those consumers within the taxing authority levying the tax or assessment.

(5)
The retail electric distributor shall not be required to forward payment to providers of electric energy or services billed by the distributor before the distributor has received payment for the energy or services from the consumer. Payment by a consumer, if not paid in full, shall first be applied to charges for distribution service and the remainder pro-rated over the energy and other services provided.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
For purposes of this section, "affiliated electric energy supplier" means any unit or division within a retail electric distributor or its parent, or any separate legal entity either owned by or subject to the common control of the retail electric distributor or its parent that acts as an electric energy supplier.

(2)
A retail electric distributor, shall not, through its distribution tariff under Section 5 of this Act or otherwise, extend any undue preference to its affiliated electric energy supplier in any matter relating to any product or service.

(3)
A retail electric distributor shall apply provisions of its distribution tariff in the same manner to the same or similarly situated entities if there is discretion in the application of the provisions.

(4)
A retail electric supplier shall strictly enforce provisions of its distribution tariff for which there is no discretion in the application of the provisions.

(5)
A retail electric distributor shall not condition or tie the provision of any product, service, or price agreement by the retail electric distributor to the provision of any product or service by its affiliated electric energy supplier.

(6)
A retail electric distributor shall not release any customer information without authorization of the customer. Initial voice authorization shall satisfy this requirement where the retail electric distributor obtains written confirmation within thirty (30) days.

(7)
To the extent that a retail electric distributor provides an affiliated electric energy supplier with information not readily available or generally known to any other electric energy supplier, the retail electric distributor shall make that information available on a nondiscriminatory basis to all electric energy suppliers transacting business in the distributor's certified territory. This provision shall not apply to customer-specific information obtained with proper authorization, to information necessary to fulfill the provisions of a contract, or to information relating to the provision of general and administrative support services.

(8)
To the maximum extent practicable, employees of the retail electric distributor and those of its affiliated electric energy supplier shall operate independently of one another. Employees may transfer from one function to the other if:

(a)
The intent of the transfer is not to circumvent the requirements of this section; and

(b)
The transfers are publicly disclosed.

(9)
Notwithstanding any other provision of this section, in emergency situations, a retail electric distributor shall take any actions necessary to ensure public safety and system reliability. The retail electric distributor shall maintain a log of all such actions, subject to review by the commission.
(10)
A retail electric distributor shall not subsidize its affiliated electric energy supplier. A retail electric distributor and its affiliated electric energy supplier shall keep separate accounts and records which shall be subject to review by the commission for purposes of enforcing this subsection. Any competitively sensitive information obtained by the commission in connection with the subsection shall be entitled to confidential treatment, notwithstanding any other provision of law.

(11)
Each retail electric distributor which has an affiliated electric energy supplier shall appoint an employee as compliance officer who shall oversee compliance with this section. The compliance officer shall assure that the contents of this section are reasonably communicated to employees of the retail electric distributor and its affiliated electric energy supplier.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The review and processing of applications, and the development of administrative regulations to be promulgated under Section 7 of this Act, and the review and processing of transition plans and associated tariffs filed under Section 11 of this Act may be performed, at the discretion of the commission, by the commission staff or by a competent, qualified, disinterested, and independent consultant. When the commission chooses to employ a consultant, the consultant shall work for and under the direction of the commission, with the cost to be borne by the applying retail electric distributor, electric utility, or electric supplier.

(2)
The commission shall authorize the retail electric distributor or electric utility to recover through the distribution or transition tariff, within not more than one (1) year, any cost for a consultant retained by the commission that has been charged to the retail electric distributor or electric utility, as provided in subsection (1) of this section.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

The Public Service Commission shall, on or before October 31 of each year, beginning in 1999, establish the amount of surcharge to be collected monthly by retail electric distributors during the following year to fund the Low Income Electric Heating Assistance Fund established under Section 24 of this Act. A corporation electing to be exempt under Section 22 of this Act shall not be subject to a surcharge or payments into the fund. The commission shall make its determination from evidence submitted at a public hearing held for that purpose. Any report or analysis prepared by the commission staff may be admitted into evidence at the hearing, and any party may cross-examine the person who performed or directed the preparation of the report. In determining the surcharge, the commission shall take into account the amounts required in the fund to meet the requirement of subsection (3) of Section 24 of this Act, and amounts remaining in the fund that can be credited against the amount that otherwise must be collected in the next year.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Notwithstanding any other provision in KRS Chapters 278 and 279 to the contrary:

(1)
A corporation formed under KRS Chapter 279 shall not be subject to the provisions of Sections 1 to 21 of this Act if the board of the corporation notifies the commission in writing within ninety (90) days of the effective date of this Act that it elects to exempt itself from these provisions. An electing corporation, including its generation, production, and transmission services, shall be regulated by the commission. Construction by an electing corporation of any facility for the generation or production of electricity shall be subject to approval by the commission under Section 30 of this Act. An electing corporation which provides retail electric distribution service shall function both as a retail electric distributor and the supplier of electric energy to consumers within its certificated service territory.

(2)
A corporation making the election under subsection (1) of this section may later elect to be subject to the provisions of Sections 1 to 21 of this Act by written notification to the commission. The commission shall notify the corporation of the required filing dates for compliance with the provisions of Sections 1 to 21 of this Act including an appropriate transition period that will not create undue economic advantage for the electing corporation.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
An electric utility owned by a city under KRS Chapter 96 may elect to be subject to the provisions of Sections 1 to 21 of this Act by having the city's; legislative body notify the commission in writing of its election. Upon making its election, the city shall be deemed a utility solely with respect to the requirements of Sections 1 to 21 of this Act and shall be subject to Sections 24 and 25 of this Act. The commission shall fix the filing dates for compliance with these sections and shall fix an appropriate transition period that will not create undue economic advantage for the municipal utility.

(2)
A municipal utility organized under KRS Chapter 96 shall not utilize the transmission or distribution facilities of an electric utility for the purpose of supplying electric energy to a consumer outside of its distribution system unless the municipality provides open and nondiscriminatory access to and allows other electric energy suppliers to utilize its electric distributor facilities, including any facilities it is entitled to provide to third parties pursuant to contract, to make sales to consumers within its distribution system.

(3)
A municipality making the election under subsection (1) of this section shall apply for certification as an electric energy supplier pursuant to Section 7 of this Act, and shall not obtain certification under the exemption in subsection (6) of Section 7 of this Act.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
In order to ensure access to a subsistence level of electric service for electric heating of residences of low income consumers in Kentucky, a trust fund to be known as the "Low Income Electric Heating Assistance Fund," is established in the Treasury of the Commonwealth.

(2)
The fund shall consist of amounts paid into the fund by retail electric distributors, derived from a surcharge that is imposed by the retail electric distributors on electric distribution service to all retail electric consumers within the state. The amounts in the trust fund shall at no time lapse to the general fund.  Neither a corporation electing to be exempt under Section 22 of this Act nor its consumers shall be subject to a surcharge or payments into the fund. Only customers of retail electric distributors that pay into the fund are eligible to receive any benefits from the fund.

(3)
Amounts paid into the fund shall be sufficient to offset that portion of reductions in federal sources of funds for the Energy Cost Assistance Program established by KRS 205.400 that would affect assistance to qualified consumers who heat with electricity. Any reductions in federal funding shall be measured against fiscal year 1996-1997. The amounts of surcharge shall be determined annually by the Public Service Commission under Section 21 of this Act.

(4)
The fund shall be administered by the Cabinet for Human Resources in conjunction with the Energy Cost Assistance Program established by KRS 205.400. Money from the fund shall be used solely to benefit low income consumers who heat with electricity, including reasonable costs to administer that benefit. The cabinet shall, consistent with subsection (2) of this section:

(a)
Receive and administer any money made available within the fund;

(b)
Determine and administer the criteria for determining eligibility of consumers who heat their premises primarily by electricity for assistance from the fund;

(c)
Determine and administer the criteria for making disbursements, and determine the amounts to be disbursed from the fund; and

(d)
Establish procedures and forms for application for assistance from the fund.

(5)
All payments from the fund on behalf of qualified low income consumers shall be made to the retail electric distributor in whose certified territory the electric consuming facilities of the consumer are located. The distributor shall apply the total payment to the account of the qualified consumer.

(6)
The cabinet may recover from the consumer the amount of assistance that the consumer is found ineligible to receive, including penalties for fraudulently obtained assistance.

(7)
The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A to implement subsections (4) to 6) of this section.
SECTION 25.   A NEW SECTION OF KRS 224.01-200 TO 224.01-220 IS CREATED TO READ AS FOLLOWS:

(1)
There is established a special trust fund in the Treasury of the Commonwealth to be known as the "Coal Utilization Trust Fund," to be used exclusively to support scientific, technical, or other research activities needed to improve the utilization of coal in liquid, gaseous, or solid forms for the generation of electric emergency.

(2)
The Revenue Cabinet shall each year assess all retail electric suppliers, except for corporations electing to be exempt under Section 22 of this Act, thirty-four thousandths of a cent ($0.00034) for every kilowatt hour of retail sales by the retail electric supplier in Kentucky, and these funds shall be deposited in the Coal Utilization Trust Fund. All money collected for the fund shall be placed into an interest-bearing account and all interest accrued shall be credited to the fund.

(3)
Money unexpended at the close of a fiscal year shall not lapse, but shall be carried forward to the next fiscal year for future use.

Section 26.   KRS 278.010 is amended to read as follows:

As used in KRS 278.010 to 278.450, Sections 1 through 21 and Sections 22 and 23 of this Act, and in KRS 278.990, unless the context otherwise requires:

(1)
"Corporation" includes private, quasipublic, and public corporations, and all boards, agencies and instrumentalities thereof, associations, joint-stock companies, and business trusts;

(2)
"Person" includes natural persons, partnerships, corporations, and two (2) or more persons having a joint or common interest;

(3)
"Utility" means any person except a city, unless the city elects limited regulation under Section 23 of this Act, who owns, controls, or operates or manages any facility used or to be used for or in connection with:

(a)
The[ generation, production,] transmission[,] or distribution of electricity to or for the public, for compensation, for lights, heat, power, or other uses and also, until January 1, 2000, the generation or production of electricity for these purposes;

(b)
The production, manufacture, storage, distribution, sale, or furnishing of natural or manufactured gas, or a mixture of same, to or for the public, for compensation, for light, heat, power, or other uses;

(c)
The transporting or conveying of gas, crude oil, or other fluid substance by pipeline to or for the public, for compensation;

(d)
The diverting, developing, pumping, impounding, distributing, or furnishing of water to or for the public, for compensation;

(e)
The transmission or conveyance over wire, in air, or otherwise, of any message by telephone or telegraph for the public, for compensation; or

(f)
The treatment of sewage for the public, for compensation, if the facility is a subdivision treatment facility plant, located in a county containing a city of the first class or a sewage treatment facility located in any other county and is not subject to regulation by a metropolitan sewer district;

(4)
"Retail electric distributor[supplier]" means any person, firm, corporation, association, or cooperative corporation, excluding municipal corporations that have not elected limited regulation under Section 23 of this Act, engaged in the furnishing of retail electric distribution service;

(5)
"Certified territory" shall mean the areas as certified by and pursuant to KRS 278.017;

(6)
"Existing distribution line" shall mean an electric line which on June 16, 1972, is being or has been substantially used to supply retail electric distribution service and includes all lines from the distribution substation to the electric consuming facility but does not include any transmission facilities used primarily to transfer energy in bulk;

(7)
"Retail electric distribution service" means distribution and any transmission[ electric] service not regulated by the federal energy regulatory commission, or its successor, furnished to a consumer for ultimate consumption of electric energy within this state, but does not include the generation or production of electric energy nor, after December 31, 2005, the purchase or sale of[wholesale] electric energy[ furnished by an electric supplier to another electric supplier for resale];

(8)
"Electric-consuming facilities" means everything that utilizes electric energy from a central station source;

(9)
"Facility" includes all property, means, and instrumentalities owned, operated, leased, licensed, used, furnished, or supplied for, by, or in connection with the business of any utility;

(10)
"Rate" means any individual or joint fare, toll, charge, rental, or other compensation for service rendered or to be rendered by any utility, and any rule, regulation, practice, act, requirement, or privilege in any way relating to such fare, toll, charge, rental, or other compensation, and any schedule or tariff or part of a schedule or tariff thereof;

(11)
"Service" includes any practice or requirement in any way relating to the service of any utility, including the voltage of electricity, the heat units and pressure of gas, the purity, pressure, and quantity of water, and in general the quality, quantity, and pressure of any commodity or product used or to be used for or in connection with the business of any utility;

(12)
"Adequate distribution service" means having sufficient capacity to meet the maximum estimated retail electric distribution service requirements of the customer to be served during the year following the commencement of permanent service and to meet the maximum estimated requirements of other actual customers to be supplied from the same lines or facilities during such year and to assure such customers of reasonable continuity of retail electric distribution service;

(13)
"Commission" means the Public Service Commission of Kentucky;

(14)
"Commissioner" means one (1) of the members of the commission;

(15)
"Demand-side management" means any conservation, load management, or other utility activity intended to influence the level or pattern of customer usage or demand;

(16)
"Electric energy supplier" means any person that is engaged in the business of supplying electric energy to ultimate consumers within this state by providing or arranging for generation, transmission, ancillary, or distribution services and includes a power marketer, power broker, aggregator, or independent power producer, but excludes any retail electric distributor and any company or association used or operated by a municipal corporation unless the municipal corporation elects, under Section 23 of this Act, to be subject to the provisions of Sections 1 to 21 of this Act;

(17)
"Affiliate" means with respect to a particular entity, any person, corporation, company, limited liability company or cooperative that is:

(a)
An immediate or intermediate subsidiary of the particular entity;

(b)
An immediate or intermediate subsidiary of the particular entity's bolding company; if any;

(c)
An immediate or intermediate subsidiary of the particular entity's holding company system, if any, regardless of whether the holding company system is a registered or an exempt holding company system under applicable state or federal law or regulations;

(d)
A rural electric cooperative which purchases electric power from or sells electric power to another rural electric cooperative.

Section 27.   KRS 278.016 is amended to read as follows:

It is hereby declared to be in the public interest that, in order to encourage the orderly development of retail electric distribution service, to avoid wasteful duplication of distribution facilities, to avoid unnecessary encumbering of the landscape of the Commonwealth of Kentucky, to prevent the waste of materials and natural resources, for the public convenience and necessity and to minimize disputes between retail electric distributors[suppliers] which may result in inconvenience, diminished efficiency and higher costs in serving the consumer, the state be divided into geographical areas, establishing the areas within which each retail electric distributor[supplier] is to provide the retail electric distribution service as provided in KRS 278.016 to 278.020 and, except as otherwise provided, no retail electric distributor[supplier] shall furnish retail electric distribution service in the certified territory of another retail electric distributor[supplier].

Section 28.   KRS 278.017 is amended to read as follows:

(1)
Except as otherwise provided in this section, the boundaries of the certified territory of each retail electric distributor[supplier] are hereby set as a line or lines substantially equidistant between its existing distribution lines and the nearest existing distribution lines of any other retail electric distributor[supplier] in every direction, with the result that there is hereby certified to each retail electric distributor[supplier] such area which in its entirety is located substantially in closer proximity to one of its existing distribution lines than to the nearest existing distribution line of any other retail electric distributor[supplier].

(2)
On or before one hundred twenty (120) days after June 16, 1972, or, when requested in writing by a retail electric distributor[supplier] and for good cause shown, such further time as the commission may fix by order, each retail electric distributor[supplier] shall file with the commission a map or maps showing all of its existing distribution lines. The commission shall prepare or cause to be prepared within one hundred twenty (120) days thereafter a map or maps of uniform scale to show, accurately and clearly, the boundaries of the certified territory of each retail electric distributor[supplier] as established under subsection (1) of this section, and shall issue such map or maps of certified territory to each retail electric distributor[supplier]. Any retail electric distributor[supplier] who feels itself aggrieved by reason of a certification of territory pursuant to this section may protest the certification of territory within a one hundred twenty day period after issuance of the map of certified territory by the commission; and the commission shall have the power, after hearing, to revise or vacate such certified territories or portions thereof. 

(3)
In such hearing, the commission shall be guided by the following conditions as they existed on June 16, 1972: 

(a)
The proximity of existing distribution lines to such certified territory. 

(b)
Which distributor[supplier] was first furnishing retail electric service, and the age of existing facilities in the area. 

(c)
The adequacy and dependability of existing distribution lines to provide dependable, high quality retail electric distribution service at reasonable costs. 

(d)
The elimination and prevention of duplication of electric lines and facilities supplying such territory. In its determination of such protest, the commission hearing shall be de nova; and neither distributor[supplier] shall bear the burden of proof.

(4)
In each area, where the commission shall determine that the existing distribution lines of two or more retail electric distributors[suppliers] are so intertwined or located that subsection (1) of this section cannot reasonably be applied, the commission shall, after hearing, certify the service territory or territories for the retail electric distributors[suppliers] under the provisions of subsection (3) of this section. 

Section 29.   KRS 278.018 is amended to read as follows:

(1)
Except as otherwise provided herein, each retail electric distributor[supplier] shall have the exclusive right to furnish retail electric distribution service to all electric-consuming facilities located within its certified territory, and shall not furnish, make available, render or extend its retail electric distribution service to a consumer for service to[use in] electric-consuming facilities located within the certified territory of another retail electric distributor[supplier]; provided that any retail electric distributor[supplier] may extend its facilities through the certified territory of another retail electric distributor[supplier], if such extension is necessary for such distributor[supplier] to connect any of its facilities or to serve its consumers within its own certified territory. In the event that a new electric-consuming facility should locate in two (2) or more adjacent certified territories, the commission shall determine which retail electric distributor[supplier] shall serve said facility based on criteria in KRS 278.017(3).

(2)
Except as provided in subsections (3) and (5) of this section, any new electric-consuming facility located in an area which has not as yet been included in a map issued by the commission, pursuant to KRS 278.017(2), or certified, pursuant to KRS 278.017(4), shall be furnished retail electric distribution service by the retail electric distributor[supplier] which has an existing distribution line in closer proximity to such electric-consuming facility than is the nearest existing distribution line of any other retail electric distributor[supplier]. Any disputes under this subsection shall be resolved by the commission.

(3)
The commission may, after a hearing had upon due notice, make such findings as may be supported by proof as to whether any retail electric distributor[supplier] operating in a certified territory is rendering or proposes to render adequate distribution service to an electric-consuming facility and in the event the commission finds that such retail electric distributor[supplier] is not rendering or does not propose to render adequate distribution service, the commission may enter an order specifying in what particulars such retail electric distributor[supplier] has failed to render or propose to render adequate distribution service and order that such failure be corrected within a reasonable time, such time to be fixed in such order. If the retail electric distributor[supplier] so ordered to correct such failure fails to comply with such order, the commission may authorize another retail electric distributor[supplier] to furnish retail electric distribution service to such facility.

(4)
Except as provided in subsection (3) of this section, no retail electric distributor[supplier] shall furnish, make available, render, or extend retail electric distribution service to any electric-consuming facility to which such service is being lawfully furnished by another retail electric distributor[supplier] on June 16, 1972, or to which retail electric distribution service is lawfully commenced thereafter in accordance with this section by another retail electric distributor[supplier].

(5)
The provisions of KRS 278.016 to 278.020 shall not preclude any retail electric distributor[supplier] from extending its service after June 16, 1972, to property and facilities owned and operated by said retail electric distributor[supplier].

(6)
Notwithstanding the effectuation of certified territories established by or pursuant to KRS 278.016 to 278.020, and the exclusive right to distribution service within such territory, a retail electric distributor[supplier] may contract with another retail electric distributor[supplier] for the purpose of allocating territories and consumers between such retail electric distributors[suppliers] and designating which territories and consumers are to be served by which of said retail electric distributors[suppliers]. Notwithstanding any other provisions of law, a contract between retail electric distributors[suppliers] as herein provided when approved by the commission shall be valid and enforceable. The commission shall approve such a contract if it finds that the contract will promote the purposes of KRS 278.016 and will provide adequate and reasonable distribution service to all areas and consumers affected thereby.

Section 30.   KRS 278.020 is amended to read as follows:

(1)
No person, partnership, public or private corporation, or combination thereof shall begin the construction of any plant, equipment, property or facility for the transmission of electricity or for furnishing to the public any of the services enumerated in KRS 278.010, except retail electric distributors[suppliers] for service connections to electric-consuming facilities located within its certified territory and ordinary extensions of existing systems in the usual course of business, until such person has obtained from the Public Service Commission a certificate that public convenience and necessity require such construction. Upon the filing of an application for such a certificate, and after any public hearing which the commission may in its discretion conduct for all interested parties, the commission may issue or refuse to issue the certificate, or issue it in part and refuse it in part, except that the commission shall not refuse or modify an application submitted under KRS 278.023 without consent by the parties to the agreement.[ The commission, when considering an application for a certificate to construct a base load electric generating facility, may consider the policy of the General Assembly to foster and encourage use of Kentucky coal by electric utilities serving the Commonwealth.] Unless exercised within one (1) year from the grant thereof, exclusive of any delay due to the order of any court or failure to obtain any necessary grant or consent, the authority conferred by the issuance of the certificate of convenience and necessity shall be void, but the beginning of any new construction or facility in good faith within the time prescribed by the commission and the prosecution thereof with reasonable diligence shall constitute an exercise of authority under the certificate.

(2)
No utility shall exercise any right or privilege under any franchise or permit, after the exercise of that right or privilege has been voluntarily suspended or discontinued for more than one (1) year, without first obtaining from the commission, in the manner provided in subsection (1) of this section, a certificate of convenience and necessity authorizing the exercise of that right or privilege.

(3)
No utility shall apply for or obtain any franchise, license, or permit from any city or other governmental agency until it has obtained from the commission, in the manner provided in subsection (1) of this section, a certificate of convenience and necessity showing that there is a demand and need for the service sought to be rendered.

(4)
No person shall acquire or transfer ownership of, or control, or the right to control, any utility under the jurisdiction of the commission by sale of assets, transfer of stock, or otherwise, or abandon the same, without prior approval by the commission. The commission shall grant its approval if the person acquiring the utility has the financial, technical, and managerial abilities to provide reasonable service.

(5)
No individual, group, syndicate, general or limited partnership, association, corporation, joint stock company, trust, or other entity (an "acquirer"), whether or not organized under the laws of this state, shall acquire control, either directly or indirectly, of any utility furnishing utility service in this state, without having first obtained the approval of the commission. Any such acquisition of control without such prior authorization shall be void and of no effect. As used in this subsection, the term "control" means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a utility, whether through the ownership of voting securities, by effecting a change in the composition of the board of directors, by contract or otherwise. Control shall be presumed to exist if any such individual or entity, directly or indirectly, owns ten percent (10%) or more of the voting securities of the utility. This presumption may be rebutted by a showing that such ownership does not in fact confer control. Application for any such approval or authorization shall be made to the commission in writing, verified by oath or affirmation, and be in such form and contain such information as the commission requires. The commission shall approve any such proposed acquisition when it finds that the same is to be made in accordance with law, for a proper purpose and is consistent with the public interest. The commission may make such investigation and hold such hearings in the matter as it deems necessary, and thereafter may grant any application under this subsection in whole or in part and with such modification and upon such terms and conditions as it deems necessary or appropriate. The commission shall grant, modify, refuse, or prescribe appropriate terms and conditions with respect to every such application within sixty (60) days after the filing of the application therefor or on a later date mutually acceptable to the commission and the acquirer. In the absence of any such action within such period of time, any such proposed acquisition shall be deemed to be approved.

(6)
Subsection (5) of this section shall not apply to any acquisition of control of any:

(a)
Utility which derives a greater percentage of its gross revenue from business in another jurisdiction than from business in this state if the commission determines that the other jurisdiction has statutes or rules which are applicable and are being applied and which afford protection to rate payers in this state substantially equal to that afforded such rate payers by subsection (5) of this section;

(b)
Utility by an acquirer who directly, or indirectly through one (1) or more intermediaries, controls, or is controlled by, or is under common control with, such utility, including any entity created at the direction of such utility for purposes of corporate reorganization; or

(c)
Utility pursuant to the terms of any indebtedness of the utility, provided the issuance of such indebtedness was approved by the commission.

(7)
If any provision of this section or the application thereof to any person or circumstance is held invalid, such invalidity shall not affect other provisions or applications of this section which can be given effect without the invalid provision or application, and to that end the provisions are declared to be several.

Section 31.   KRS 278.130 is amended to read as follows:

(1)
For the purpose of maintaining the commission, including the payment of salaries and all other expenses, and the cost of regulation of the utilities subject to its jurisdiction, the Revenue Cabinet shall each year assess the utilities and electric energy suppliers in proportion to their earnings or receipts derived from intrastate business in Kentucky for the preceding calendar year as modified by KRS 278.150, and shall notify each utility and electric energy supplier on or before July 1 of the amount assessed against it. The total amount so assessed shall not in any year exceed two (2) mills on intrastate receipts as so modified, which shall be deposited into the State Treasury to the credit of the general fund. The sum by each utility shall not be less than fifty dollars ($50) in any one (1) year.

(2)
The assessments provided for in this section shall be in lieu of all other fees or assessments levied by any city or other political subdivision for the control or regulation of utilities and electric energy suppliers.

(3)
The commission, upon application by a utility, shall authorize the utility to adjust its rates to recover, within not more than one (1) year, any change in the annual assessment and any costs imposed by commission order for the fees and expenses of consultants. The application, and any hearing or other proceedings thereon, shall be limited to the amount of such adjustment.

Section 32.   KRS 278.140 is amended to read as follows:

To ascertain the amount of the assessment provided for in KRS 278.130, each utility and electric energy supplier shall, on or before March 31 of each year, file with the commission a report of its gross earnings or receipts derived from intrastate business for the preceding calendar year. 

Section 33.   KRS 278.150 is amended to read as follows:

(1)
The commission shall, on or before June 1, certify to the Revenue Cabinet and the Finance and Administration Cabinet the amount of intrastate business of each utility in the state subject to its jurisdiction and each electric supplier in the state during the previous calendar year. The commission shall, when certifying the intrastate sales of retail electric distributors and electric energy suppliers, deduct from such sales one-half (1/2) of the applicable wholesale power costs, provided the supplier[utility] from which such wholesale power purchases were made pays assessment on the full wholesale value of its gross intrastate sales in Kentucky. When certifying the intrastate sales of retail electric distributors[suppliers] not subject to the jurisdiction of the commission for rates, the commission shall deduct one-half (1/2) of their actual intrastate sales. All utilities classified as retail electric distributors and electric energy suppliers shall pay assessments based on the amount of intrastate sales less deductions as certified by the commission.

(2)
The Finance and Administration Cabinet shall, on or before June 10, establish the assessment rate and give written notification thereof to the Revenue Cabinet and the commission. The Revenue Cabinet shall collect and pay the assessment into the State Treasury to the credit of the general expenditure fund. All such assessments shall be paid into the State Treasury through the Revenue Cabinet on or before July 31 of the year in which the assessments are made.

(3)
If any amount in the special fund for the maintenance of the commission remains unexpended at the end of any fiscal year, that amount shall not lapse, but shall remain credited to the account of the commission and may be used during any succeeding year.

Section 34.   KRS 279.210 is amended to read as follows:

(1)
Every corporation formed under KRS 279.010 to 279.220 shall be subject to the general supervision of the Public Service Commission, and shall be subject to all the provisions of KRS 278.010 to 278.450 inclusive, Sections 1 to 21 and Section 22 of this Act, and KRS 278.990.

(2)
The provisions of the general corporation laws of this state and all rights and powers thereunder shall apply to corporations organized under KRS 279.010 to 279.220, except where such provisions are in conflict with or inconsistent with the express provisions of KRS 279.010 to 279.220.

(3)
Notwithstanding KRS 279.040 and KRS 279.070, a corporation organized under this chapter need not alter its articles or by-laws to implement Sections 1 to 21 and Section 22 of this Act.

Section 35.   KRS 224.01-210 is amended to read as follows:

(1)
The Environmental Board is established, which shall control and manage the environmental trust fund and the coal utilization trust fund. The board shall be composed of eight (8) members as follows:  the secretary of the Natural Resources and Environmental Protection Cabinet, the chairman of the Environmental Quality Commission, and six (6) members at large to be appointed by the Governor. The board members shall elect the chairman.

(2)
The six (6) members at large shall be appointed for terms of four (4) years. The remaining members shall be permanent members. The six (6) members at large shall be appointed from the following: two (2) from manufacturers, mineral extraction industry, or agribusiness; two (2) from the state-supported university system; one (1) from public health or environmental citizen groups; and one (1) an educator specializing in environmental education. Vacancies in the members at large appointments shall be filled in the same manner as originally appointed, and appointments to fill these vacancies shall be for the remainder of the unexplored term.

(3)
The board shall meet at least once each calendar quarter or more often on the call of the chairman.

(4)
No member of the board shall receive any salary, fee, or other remuneration for services as a member of the board but each member shall be reimbursed for travel expenses incurred in the performance of duties as a board member.

(5)
The secretary and the staff of the cabinet shall serve as staff for the board.

(6)
The cabinet may provide legal representation to the board or the board may enter into personal service contracts pursuant to KRS Chapter 45 to obtain legal counsel.

(7)
Five (5) members of the board shall constitute a quorum for conducting business. Each member shall have one (1) vote and a majority vote of the members present shall control on all questions.

(8)
The cabinet shall annually prepare a proposed program and a list of projects for public comment and review for the board's consideration.

Section 36.   KRS 224.01-215 is amended to read as follows:

The Environmental Board shall have the following powers and duties:

(1)
The board shall authorize and administer all expenditures from the environmental trust fund.

(2)
The board shall authorize and administer all expenditures from the coal utilization trust fund. The board shall confer with and receive recommendations from the Coal Marketing and Export Council before approving projects or programs to be funded from the coal utilization trust fund.
(3)
The board may conduct and fund environmental research, research and development projects, and environmental education programs that assist in implementing the policies and purposes of this chapter.

(4)[(3)]
The board may contract with any state agency, federal agency, local government, university, nonprofit organization or private person to further the purposes of KRS 224.01-200 to 224.01-220.

(5)[(4)]
The board may award grants to further the purposes of KRS 224.01-200 to 224.01-220.

(6)[(5)]
The board may solicit, receive and consider proposals from any state agency, federal agency, local government, university, nonprofit organization or private person which further the purposes of KRS 224.01-200 to 224.01-220.

(7)[(6)]
The board may solicit and accept money by grant, gift, donation, bequest or other conveyance to be credited to the environmental trust fund or the coal utilization trust fund.

Page 1 of 40
BR096600.100-966



