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AN ACT relating to tourism development and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 154.29-010 is amended to read as follows:

As used in KRS 139.536 and KRS 154.29-010 to 154.29-060, unless the context clearly indicates otherwise:

(1)
"Agreement" means a tourism attraction agreement entered into, pursuant to KRS 154.29-050, on behalf of the authority and an approved company on or before June 30, 2002, with respect to a tourism attraction project;

(2)
"Approved company" means any eligible company approved by the secretary of the Tourism Cabinet and the authority pursuant to KRS 154.29-050 that is seeking to undertake a tourism attraction project;

(3)
"Approved costs" means:

(a)
Obligations incurred for labor and to vendors, contractors, subcontractors, builders, suppliers, deliverymen, and materialmen in connection with the acquisition, construction, equipping, and installation of a tourism attraction project;

(b)
The costs of acquiring real property or rights in real property and any costs incidental thereto;

(c)
The cost of contract bonds and of insurance of all kinds that may be required or necessary during the course of the acquisition, construction, equipping, and installation of a tourism attraction project which is not paid by the vendor, supplier, deliveryman, contractor, or otherwise provided;

(d)
All costs of architectural and engineering services, including, but not limited to: estimates, plans and specifications, preliminary investigations, and supervision of construction and installation, as well as for the performance of all the duties required by or consequent to the acquisition, construction, equipping, and installation of a tourism attraction project;

(e)
All costs required to be paid under the terms of any contract for the acquisition, construction, equipping, and installation of a tourism attraction project;

(f)
All costs required for the installation of utilities, including but not limited to: water, sewer, sewer treatment, gas, electricity and communications, and including off-site construction of the facilities paid for by the approved company; and

(g)
All other costs comparable with those described in this subsection;

(4)
"Authority" means the Kentucky Economic Development Finance Authority as set forth in KRS 154.20-010;

(5)
"Crafts and products center" means a facility primarily devoted to the display, promotion, and sale of Kentucky products, and at which a minimum of eighty percent (80%) of the sales occurring at the facility are of Kentucky arts, crafts, or agricultural products;
(6)[(5)]
"Eligible company" means any corporation, limited liability company, partnership, registered limited liability partnership, sole proprietorship,[ or] business trust, or any other entity operating or intending to operate a tourism attraction project, whether owned or leased, within the Commonwealth that meets the standards promulgated by the secretary of the Tourism Cabinet pursuant to KRS 154.29-030. An eligible company may operate or intend to operate directly or indirectly through a lessee;

(7)
"Entertainment destination center" means a facility containing a minimum of two hundred thousand (200,000) square feet of building space adjacent or complementary to an existing tourism attraction, an approved tourism attraction project, or a major convention facility, and which provides a variety of entertainment and leisure options that contain at least one (1) major themed restaurant and at least three (3) additional entertainment venues, including, but not limited to, live entertainment, multiplex theaters, large format theaters, motion simulators, family entertainment centers, concert halls, virtual reality or other interactive games, museums, exhibitions, or other cultural and leisure time activities. Entertainment and food and drink options shall occupy a minimum of sixty percent (60%) of total gross area available for lease, and other retail stores shall occupy no more than forty percent (40%) of the total gross area available for lease;
(8)[(6)]
"Final approval" means the action taken by the authority authorizing the eligible company to receive inducements under KRS 139.536 and KRS 154.29-010 to 154.29-060;

(9)[(7)]
"Inducements" means the Kentucky sales tax refund[credit] as prescribed in KRS 139.536;

(10)[(8)]
"Preliminary approval" means the action taken by the authority conditioning final approval by the authority upon satisfaction by the eligible company of the requirements of KRS 139.536 and KRS 154.29-010 to 154.29-060;

(11)[(9)]
"State agency" means any state administrative body, agency, department, or division as defined in KRS 42.005, or any board, commission, institution, or division exercising any function of the state that is not an independent municipal corporation or political subdivision;

(12)[(10)]
"Tourism attraction" means a cultural or historical site, a recreation or entertainment facility, an[or] area of natural phenomenon or scenic beauty, a Kentucky crafts and products center, or an entertainment destination center. A tourism attraction shall not include any of the following:

(a)
Lodging facilities, unless the facilities constitute a portion of a tourism attraction project and represent less than fifty percent (50%) of the total approved cost of the tourism attraction project, or the facilities are to be located on recreational property owned or leased by the Commonwealth or federal government and the facilities have received prior approval from the appropriate state or federal agency;

(b)
Facilities that are primarily devoted to the retail sale of goods, other than an entertainment destination center, a Kentucky crafts and products center, or a tourism attraction where the sale of goods is a secondary and subordinate component of the attraction[unless the goods are created by individuals at the site of the tourism attraction project or if the sale of goods is incidental to the tourism attraction project]; and

(c)
Recreational facilities that do not serve as a likely destination where individuals who are not residents of the Commonwealth would remain overnight in commercial lodging at or near the tourism attraction project; and

(13)[(11)]
"Tourism attraction project" or "project" means the acquisition, including the acquisition of real estate by a leasehold interest with a minimum term of ten (10) years, construction, and equipping of a tourism attraction; the construction, and installation of improvements to facilities necessary or desirable for the acquisition, construction, and installation of a tourism attraction, including but not limited to surveys; installation of utilities, which may include water, sewer, sewage treatment, gas, electricity, communications, and similar facilities; and off-site construction of utility extensions to the boundaries of the real estate on which the facilities are located, all of which are to be used to improve the economic situation of the approved company in a manner that shall allow the approved company to attract persons.

Section 2.   KRS 154.29-030 is amended to read as follows:

(1)
The secretary of the Tourism Cabinet shall establish standards for the making of applications for inducements and the recommendation to the authority of eligible companies and their tourism attraction projects by the promulgation of administrative regulations in accordance with KRS Chapter 13A.

(2)
The secretary of the Tourism Cabinet shall consult with the authority when establishing standards to ensure that standards established pursuant to subsection (1) of this section and KRS 154.29-040(1) do not conflict.

(3)
With respect to each eligible company making an application to the secretary of the Tourism Cabinet for inducements, and with respect to the tourism attraction project described in the application, the secretary of the Tourism Cabinet shall make inquiries and request materials of the applicant that shall include, but not be limited to, marketing plans for the project that target individuals who are not residents of the Commonwealth; a description and location of the project; capital and other anticipated expenditures for the project that indicate that the total cost of the project shall exceed one million dollars ($1,000,000) and the anticipated sources of funding therefor; the anticipated employment and wages to be paid at the project; business plans which indicate the average number of days in a year in which the project will be in operation and open to the public; and the anticipated revenues and expenses generated by the project. If the tourism attraction project is an entertainment destination center, the sales tax refund shall be dedicated to a public infrastructure purpose that shall relate to the tourism attraction project and shall be approved by the secretary of the Tourism Cabinet. The applicant shall submit the public infrastructure purpose with its application. Based upon a review of these materials, if the secretary of the Tourism Cabinet determines that the eligible company and the tourism attraction project may reasonably satisfy the criteria for final approval in subsection (4) of this section, then the secretary of the Tourism Cabinet may submit a written request to the authority requesting that the authority consider a preliminary approval of the eligible company and the tourism attraction project.

(4)
After receiving a preliminary approval by the authority, the secretary of the Tourism Cabinet shall engage the services of a competent consulting firm to analyze the data made available by the eligible company and to collect and analyze additional information necessary to determine that, in the independent judgment of the consultant, the tourism attraction project:

(a)
Shall attract at least twenty-five percent (25%) of its visitors from among persons who are not residents of the Commonwealth;

(b)
Shall have costs in excess of one million dollars ($1,000,000);

(c)
Shall have a significant and positive economic impact on the Commonwealth considering, among other factors, the extent to which the tourism attraction project will compete directly with existing tourism attractions in the Commonwealth and the amount by which increased tax revenues from the tourism attraction project will exceed the credit given to the approved company;

(d)
Shall produce sufficient revenues and public demand to be operating and open to the public for a minimum of one hundred (100) days per year; and

(e)
Shall not adversely affect existing employment in the Commonwealth.

(5)
The eligible company shall pay for the cost of the consultant's report and shall cooperate with the consultant and provide all of the data that the consultant deems necessary to make its determination under subsection (4) of this section.

(6)
After a review of relevant materials, the consultant's report, and completion of other inquiries, the secretary of the Tourism Cabinet shall, by written notification to the authority, provide a recommendation to the authority regarding final approval of the tourism attraction project.

Section 3.   KRS 154.29-040 is amended to read as follows:

(1)
The authority shall establish standards for preliminary approval and final approval of eligible companies and their projects by the promulgation of administrative regulations in accordance with KRS Chapter 13A.

(2)
The authority shall consult with the secretary of the Tourism Cabinet when establishing standards to ensure that standards established pursuant to KRS 154.29-030(1) and subsection (1) of this section do not conflict.

(3)
At the written request of the secretary of the Tourism Cabinet, the authority may, by resolution, give its preliminary approval by designating an eligible company as a preliminarily approved company and preliminarily authorizing the undertaking of the tourism attraction project.

(4)
After the adoption of the authority's preliminary approval, an agent designated by the Tourism Cabinet shall hold at least one (1) public hearing to solicit public comments regarding the designation of an eligible company as a preliminarily approved company and the preliminary authorization for the undertaking of a tourism attraction project. Notice of the public hearing shall be given in accordance with KRS Chapter 424.
(5)[(4)]
The authority shall review the report of the consultant prepared pursuant to KRS 154.29-030(4), the recommendation of the secretary of the Tourism Cabinet, the report prepared by the agent documenting all comments, both written and oral, received at the public hearing required by subsection (4) of this section, and other information that has been made available to the authority in order to assist the authority in determining whether the tourism attraction project will further the purposes of KRS 139.536 and KRS 154.29-010 to 154.29-060.

(6)[(5)]
The criteria for final approval of eligible companies and tourism attraction projects shall include, but not be limited to, the criteria set forth in KRS 154.29-030(4).

(7)[(6)]
After a review of the consultant's report, the recommendation of the secretary of the Tourism Cabinet and other information made available to the authority, the authority, by resolution, may give its final approval to the eligible company's application for a tourism attraction project and may grant to the eligible company the status of an approved company. The decision reached by the authority shall be final and no appeal shall be granted.

(8)[(7)]
All meetings of the authority shall be held in accordance with KRS 61.805 to 61.850. The authority may, pursuant to KRS 61.815, hold closed sessions of its meetings to discuss matters exempt from the open meetings law and pertaining to an eligible company.

Section 4.   KRS 154.29-050 is amended to read as follows:

(1)
The authority, upon adoption of its final approval, may enter into with any approved company an agreement with respect to its tourism attraction project. The terms and provisions of each agreement shall include, but not be limited to:

(a)
The amount of approved costs, which shall be determined by negotiations between the authority and the approved company;

(b)
A date certain by which the approved company shall have completed the tourism attraction project. Within three (3) months of the completion date, the approved company shall document the actual cost of the project through a certification of the costs to be provided by an independent certified public accountant acceptable to the authority; and

(c)
The following provisions:

1.
The term shall be ten (10) years from the later of:

a.
The date of the final approval of the project; or

b.
The completion date specified in the agreement, if this completion date is within two (2) years of the date of the final approval of the project;

2.[
In any fiscal year of the approved company during which an agreement is in effect, if the accrued sales tax credit granted to the approved company exceeds two and one-half percent (2.5%) of the approved costs then expended, then the approved company shall pay the excess to the Commonwealth as sales tax;

3.]
Within forty-five (45) days after the end of each half of each fiscal year of the approved company, the approved company shall supply the authority with such reports and certifications as the authority may request demonstrating to the satisfaction of the authority that the approved company is in compliance with the provisions of KRS 139.536 and KRS 154.29-010 to 154.29-060. Based upon a review of these materials and other documents that may be made available, the authority shall then certify to the Revenue Cabinet that the approved company is in compliance with this section; and

3.[4.]
The approved company shall not receive a sales tax refund as prescribed by Section 6 of this Act[credit against the Kentucky sales tax imposed by KRS 139.200] with respect to any fiscal year if:

a.
In any year following the fourth year of the agreement, the tourism attraction project fails to attract at least twenty-five percent (25%) of its visitors from among persons who are not residents of the Commonwealth; or

b.
In any year following the first year of the agreement, the tourism attraction project is not operating and open to the public for at least one hundred (100) days.

(2)
The agreement shall not be transferable or assignable by the approved company without the written consent of the authority.

(3)
In consideration of the execution of the agreement as defined in KRS 154.29-010 and notwithstanding any provision of KRS 139.770 to the contrary, the approved company as defined in KRS 154.29-010, excluding its lessees, may be granted[permitted] a sales tax refund under[credit as provided in] KRS 139.536 from[against] the Kentucky sales tax imposed by KRS 139.200 on the sales[ by the approved company] generated by or arising at[from] the tourism attraction project as defined in KRS 154.29-010.

Section 5.   KRS 131.183 is amended to read as follows:

(1)
All taxes payable to the Commonwealth not paid at the time prescribed by statute shall accrue interest at the tax interest rate. The tax interest rate for tax liabilities that are assessed on or after July 1, 1982, shall be sixteen percent (16%). This tax interest rate shall apply until January 1, 1983, when the tax interest rate shall be adjusted as provided in this section. The secretary of revenue shall adjust the tax interest rate not later than November 15 of any year, beginning in 1982, if the adjusted prime rate charged by banks during October of that year, rounded to the nearest full percent, is at least one (1) percentage point more or less than the tax interest rate which is then in effect. The tax interest rate shall be equal to the adjusted prime rate charged by banks rounded to the nearest full percent, and shall become effective on January 1 of the immediately succeeding year.

(2)
Interest shall be allowed and paid upon any overpayment in respect of any of the taxes provided for in Chapters 131, 132, 134, 136, 137, 138, 139, 140, 141, 142, 143, 143A, and 243 of the Kentucky Revised Statutes at the rate provided in subsection (1) above. Except for the provisions of KRS 138.351, 141.044(2), 141.235(3), and subsection (3) of this section, interest authorized under this subsection shall begin to accrue sixty (60) days after the due date of the return or the date the tax was paid, whichever is later, and in no case shall interest be paid in an amount less than five dollars ($5).

(3)
Effective for refund claims filed on or after July 15, 1992, if any overpayment of the tax imposed under KRS Chapter 141 results from a carryback of a net operating loss or a net capital loss, the overpayment shall be deemed to have been made on the date the claim for refund was filed. Interest authorized under subsection (2) of this section shall begin to accrue ninety (90) days from the date the claim for refund was filed.

(4)
No interest shall be allowed or paid on any sales tax refund as provided by Section 6 of this Act.
Section 6.   KRS 139.536 is amended to read as follows:

(1)
In consideration of the execution of the agreement as defined in KRS 154.29-010 and notwithstanding any provision of KRS 139.770 to the contrary, the approved company as defined in KRS 154.29-010, excluding its lessees, may be granted a sales tax refund from[permitted a credit against] the Kentucky sales tax imposed by KRS 139.200 on the sales[ by the approved company] generated by or arising at[from] the tourism attraction project as defined in KRS 154.29-010. The approved company shall have no obligation to refund or otherwise return any amount of this sales tax refund[credit] to the persons from whom the sales tax was collected. The term of the agreement granting the sales tax refund[this credit] shall be ten (10) years, and this time period shall commence on the later of:

(a)
The final approval for purposes of the inducements; or

(b)
The completion date specified in the agreement.[ However, in no event shall credits accrue prior to July 1, 1997.]
(2)
The total sales tax refund[credit] allowed to the approved company over the term of the agreement in subsection (1) of this section shall be equal to the lesser of the total amount of the sales tax liability of the approved company and its lessees or twenty-five percent (25%) of the approved costs. The sales tax refund[credit] shall accrue over the term of the agreement in an annual amount equal to two and one-half percent (2.5%) of the approved cost[ and shall be allowed for each fiscal year of the approved company during the term of the agreement for which a sales tax return of the approved company is filed]. Notwithstanding the foregoing two and one-half percent (2.5%) limitation, any[an approved company may carry forward an] unused inducements as set forth in subsection (9) of Section 1 of this Act[accrued credit] from a previous year may be carried forward to any succeeding year[tax period] during the term of the agreement until the entire twenty-five percent (25%) of the approved costs have been received through sales tax refunds[credits]. By October 1 of each year the Revenue Cabinet shall certify to the authority and the secretary of the Tourism Cabinet for the preceding fiscal year for all approved companies for which sales tax returns were filed with respect to a tourism attraction project, the sales tax liability of the approved companies receiving inducements under this section and KRS 154.29-010 to 154.29-060, and their lessees, and the amount of the sales tax refunds issued[any sales tax credits taken] pursuant to subsection (1) of this section.

(3)
Interest shall not be allowed or paid on any refund made under the provisions of this section.
(4)[(3)]
The Revenue Cabinet may promulgate administrative regulations and require the filing of forms designed by the Revenue Cabinet to reflect the intent of this section and KRS 154.29-010 to 154.29-060[ and the allowable sales tax credit which an approved company may retain under this section and KRS 154.29-010 to 154.29-060].

Section 7.   If the reorganization of the Tourism Cabinet into the Tourism Development Cabinet is confirmed by this 1998 Regular Session of the General Assembly, references to the Tourism Cabinet in this Act shall be codified as the Tourism Development Cabinet.

Section 8.   Whereas it is vital for the economic well-being of the Commonwealth to promote the development of the tourism industry, an emergency is declared to exist, and this Act shall become effective upon its passage and approval by the Governor or upon its otherwise becoming a law.
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