SENATE

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

1998 REGULAR SESSION

Amend printed copy of HB 315/GA COPY

On page 102, after line 8 and before line 9, by inserting the following:

"SECTION 59.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, unless the context requires otherwise:
(a)
"Appropriate and medically necessary" means the standard for health care services as determined by health care providers in accordance with the prevailing practices and standards of the medical profession and community;
(b)
"Health care treatment decision" means a determination made when medical services are actually provided by the health benefit plan and a decision which affects the quality of the diagnosis, care, or treatment provided to the plan's insureds or enrollees; and
(c)
"Ordinary care" means that degree of care that an insurer of ordinary prudence would use under the same or similar circumstances. In the case of a person who is an employee, agent, ostensible agent, or representative of an insurer, "ordinary care" means that degree of care that a person of ordinary prudence in the same profession, specialty, or area of practice as that person would use in the same or similar circumstances.
(2)
An insurer that offers a managed care plan shall exercise ordinary care when making health care treatment decisions and is liable for damages for harm to an insured or enrollee proximately caused by its failure to exercise ordinary care.

(3)
An insurer that offers a managed care plan is liable for damages for harm to an insured or enrollee if the damages are proximately caused by the health care treatment decisions made by its:

(a)
Employees;

(b)
Agents;

(c)
Ostensible agents; or

(d)
Representatives who are acting on its behalf and over whom it has the right to exercise influence or control, or has actually exercised influence or control, that results in the failure of ordinary care.

(4)
It shall be a defense to any action asserted against an insurer under this section that:

(a)
Neither the insurer nor any employee, agent, ostensible agent, or representative for whose conduct the insurer is liable under subsection (3) of this section controlled, influenced, or participated in the health care treatment decision; and

(b)
The insurer did not deny or delay payment for any treatment prescribed or recommended by a health care provider to the insured or enrollee.

(5)
The standards in subsections (2) and (3) of this section create no obligation on the part of the insurer to provide to an insured or enrollee any treatment that is not covered by the health benefit plan.

(6)
An insurer may not enter into a contract with a health care provider if the contract includes an indemnification or hold harmless clause for the acts or conduct of the insurer. This form of indemnification or hold harmless clause in an existing contract is hereby declared void.

(7)
No provision of any law of this Commonwealth that prohibits an insurer from practicing medicine or being licensed to practice medicine may be asserted as a defense by the insurer in an action brought against it under this section or any other law.

(8)
In an action against an insurer, a finding that a health care provider is an employee, agent, ostensible agent, or representative of the insurer or managed care plan shall not be based solely on proof that the person's name appears in a listing of approved health care providers made available to insureds or enrollees under a managed care plan."; and

By renumbering subsequent sections accordingly.
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