HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

1997 SECOND EXTRAORDINARY SESSION

Amend printed copy of SB1/HCS

Page 1, by deleting everything in the bill after the enacting clause and inserting:

"SECTION 1.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in this subtitle, unless the context requires otherwise:

(1)
"COBRA" means any of the following:

(a)
26 U.S.C. sec. 4980B other than subsection (f)(1) as it relates to pediatric vaccines;

(b)
The Employees Retirement Income Security Act of 1974 (29 U.S.C. sec. 1161 et seq. other than sec. 1169);

(c)
42 U.S.C. sec. 300bb.
(2)
"Eligible individual" means an individual:

(a)
For whom, as of the date on which the individual seeks coverage, the aggregate of the periods of creditable coverage is eighteen (18) or more months and whose most recent prior creditable coverage was under a group health plan, governmental plan, or church plan;

(b)
Who is not eligible for coverage under a group health plan, Part A or Part B of Title XVIII of the Social Security Act (42 U.S.C. sec. 1395j et seq.) or a state plan under Title XIX of the Social Security Act (42 U.S.C. sec. 1396 et seq.) and does not have other health insurance coverage;

(c)
With respect to whom the most recent coverage within the coverage period described in paragraph (a) of this subsection was not terminated based on a factor described in subsection (2)(a) and (b) of Section 7 of this Act;

(d)
If the individual had been offered the option of continuation coverage under a COBRA continuation provision or under KRS 304.18-110, who elected the coverage; and

(e)
Who, if the individual elected the continuation coverage, has exhausted the continuation coverage under the provision or program.
(3)
"Health insurance coverage" means benefits consisting of medical care (provided directly, through insurance or reimbursement, or otherwise and including items and services paid for as medical care) under any hospital or medical service policy or certificate, hospital or medical service plan contract, or health maintenance organization contract offered by a health insurance issuer. 

(4)
"Health insurance issuer" means an insurance company, insurance service, or insurance organization, including a health maintenance organization, licensed under this chapter. It does not include a group health plan.

(5)
"Individual health insurance coverage" means health insurance coverage offered to individuals in the individual market, but does not include short-term limited duration insurance.

SECTION 2.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in this subtitle, unless the context requires otherwise:

(1)
"COBRA" means any of the following:

(a)
26 U.S.C. sec. 4980B other than subsection (f)(1) as it relates to pediatric vaccines;

(b)
The Employees Retirement Income Security Act of 1974 (29 U.S.C. sec. 1161 et seq. other than Section 1169); 

(c)
42 U.S.C. sec. 300bb.
(2)
"Eligible individual" means an individual:

(a)
For whom, as of the date on which the individual seeks coverage, the aggregate of the periods of creditable coverage is eighteen (18) or more months and whose most recent prior creditable coverage was under a group health plan, governmental plan, or church plan;

(b)
Who is not eligible for coverage under a group health plan, Part A or Part B of Title XVIII of the Social Security Act (42 U.S.C. sec. 1395j et seq.) or a state plan under Title XIX of the Social Security Act (42 U.S.C. sec. 1396 et seq.) and does not have other health insurance coverage;

(c)
With respect to whom the most recent coverage within the coverage period described in paragraph (a) of this subsection was not terminated based on a factor described in subsection (2)(a) and (b) of Section 8 of this Act;

(d)
If the individual had been offered the option of continuation coverage under a COBRA continuation provision or under KRS 304.18-110, who elected the coverage; and

(e)
Who, if the individual elected the continuation coverage, has exhausted the continuation coverage under the provision or program.
(3)
"Group health plan" means an employee welfare benefit plan as defined in 29 U.S.C. sec. 1002(1) to the extent that the plan provides medical care to employees or their dependents directly or through insurance, reimbursement, or otherwise.

(4)
"Group health insurance coverage" means, in connection with a group health plan, health insurance coverage offered in connection with such a plan.
(5)
"Health insurance coverage" means benefits consisting of medical care (provided directly, through insurance or reimbursement, or otherwise and including items and services paid for as medical care) under any hospital or medical service policy or certificate, hospital or medical service plan contract, or health maintenance organization contract offered by a health insurance issuer. 

(6)
"Health insurance issuer" means an insurance company, insurance service, or insurance organization, including a health maintenance organization, licensed under this chapter. It does not include a group health plan.

SECTION 3.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Each health insurance issuer that offers health insurance coverage in the individual market may not, with respect to an eligible individual desiring to enroll in individual health insurance coverage, decline to offer coverage to, or deny enrollment of, the individual and shall comply with the provisions of 42 U.S.C. sec. 300gg-41.

(2)
Each health insurance issuer that offers health insurance coverage in the individual market may not, with respect to an individual, who is not an eligible individual under subsection (1) of this section, desiring to enroll in individual health insurance coverage, decline to offer coverage to, or deny enrollment of, the individual if the individual has been a resident of Kentucky for at least twelve (12) months immediately preceding the effective date of this Act and is covered under an individual health benefit plan on the effective date of this Act or at any time during the sixty (60) days immediately preceding the effective date of this Act.
SECTION 4.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
For purposes of this section, unless the context requires otherwise:

(a)
"Small employer" means, in connection with a group health plan with respect to a calendar year and a plan year, an employer who employed an average of at least two (2) but not more than fifty (50) employees on business days during the preceding calendar year and who employs at least two (2) employees on the first day of the plan year.

(b)
"Small group market" means the health insurance market under which individuals obtain health insurance coverage, directly or through any arrangement, on behalf of themselves and their dependents through a group health plan maintained by a small employer.
(2)
Each health insurance issuer that offers health insurance coverage in the small group market shall accept every small employer that applies for coverage and shall accept for enrollment under this coverage every eligible individual who applies for enrollment during the period in which the individual first becomes eligible to enroll under the terms of the group health plan and shall comply with the provisions of 42 U.S.C. sec. 300gg-11.
SECTION 5.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

All group health plans and health insurance issuers offering group health insurance coverage in the Commonwealth shall comply with the provisions of 42 U.S.C. sec. 300gg, which establishes standards and requirements for pre-existing conditions exclusions, including crediting previous coverage, special enrollment periods, and use of affiliation periods.

SECTION 6.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A health insurance issuer offering individual health insurance coverage in the individual market in the Commonwealth shall not impose any preexisting exclusions as to any eligible individual.
(2)
Each health insurance issuer offering individual health insurance coverage in the individual market in the Commonwealth that chooses to impose a preexisting conditions exclusion on individuals who do not meet the definition of eligible individual shall comply with the provisions of 42 U.S.C. sec. 300gg, which establishes standards and requirements for preexisting conditions exclusions for group health plans.
SECTION 7.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Except as provided in this section, a health insurance issuer that provides individual health insurance coverage to an individual shall renew or continue in force coverage at the option of the individual.
(2)
A health insurance issuer may nonrenew or discontinue health insurance coverage of an individual in the individual market based only on one (1) or more of the following:
(a)
The individual has failed to pay premiums or contributions in accordance with the terms of the health insurance coverage or the issuer has not received timely premium payments.

(b)
The individual has performed an act or practice that constitutes fraud or made an intentional misrepresentation of material fact under the terms of the coverage.

(c)
The issuer is ceasing to offer coverage in the individual market in accordance with subsection (3) of this section.

(d)
In the case of a health insurance issuer that offers health insurance coverage in the market through a network plan, the individual no longer resides, lives, or works in the service area ( or in an area for which the issuer is authorized to do business) but only if the coverage is terminated under this paragraph uniformly without regard to any health status-related factor of covered individuals.

(e)
In the case of health insurance coverage that is made available in the individual market only through one (1) or more bona fide associations, the membership of the individual in the association (on the basis of which the coverage is provided) ceases but only if the coverage is terminated under this paragraph uniformly without regard to any health status-related factor of covered individuals.

(3)
(a)
In any case in which an issuer decides to discontinue offering a particular type of health insurance coverage offered in the individual market, coverage of the type may be discontinued by the issuer only if:

1.
The issuer provides notice to each covered individual provided coverage of this type in the market of the discontinuation at least ninety (90) days prior to the date of the discontinuation of the coverage;

2.
The issuer offers to each individual in the individual market provided coverage of this type, the option to purchase any other individual health insurance coverage currently being offered by the issuer for individuals in the market; and

3.
In exercising the option to discontinue coverage of this type and in offering the option of coverage under subparagraph 2. of this paragraph, the issuer acts uniformly without regard to any health status-related factor of enrolled individuals or individuals who may become eligible for coverage.

(b)
1.
Subject to paragraph (a)3. of this subsection, in any case in which a health insurance issuer elects to discontinue offering all health insurance coverage in the individual market in Kentucky, health insurance coverage may be discontinued by the issuer only if:

a.
The issuer provides notice to the commissioner and to each individual of the discontinuation at least one hundred eighty (180) days prior to the date of the expiration of the coverage; and

b.
All health insurance issued or delivered for issuance in Kentucky in the market is discontinued and coverage under the health insurance coverage in the market is not renewed.

2.
In the case of a discontinuation under subparagraph 1. of this paragraph in the individual market, the issuer may not provide for the issuance of any health insurance coverage in the market in Kentucky during the five (5) year period beginning on the date of the discontinuation of the last health insurance coverage not so renewed.

(4)
At the time of coverage renewal, a health insurance issuer may modify the health insurance coverage for a policy form offered to individuals in the individual market so long as the modification is consistent with this chapter and effective on a uniform basis among all individuals with that policy form.
(5)
In applying this section in the case of health insurance coverage that is made available by a health insurance issuer in the individual market to individuals only through one (1) or more associations, a reference to an individual is deemed to include a reference to such an association of which the individual is a member.
SECTION 8.   A NEW SECTION OF SUBCHAPTER 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Except as provided in this section, if a health insurance issuer offers health insurance coverage in the group market in connection with a group health plan, the issuer shall renew or continue in force coverage at the option of the plan sponsor of the plan.
(2)
A health insurance issuer may nonrenew or discontinue health insurance coverage offered in connection with a group health plan in the group market based only on one (1) or more of the following:
(a)
The plan sponsor has failed to pay premiums or contributions in accordance with the terms of the health insurance coverage or the issuer has not received timely premium payments.
(b)
The plan sponsor has performed an act or practice that constitutes fraud or made an intentional misrepresentation of material fact under the terms of the coverage.
(c)
The plan sponsor has failed to comply with a material plan provision relating to employer contribution or group participation rules.
(d)
The issuer is ceasing to offer coverage in the group market in accordance with subsection (3) of this section.
(e)
In the case of a health insurance issuer that offers health insurance coverage in the market through a network plan, there is no longer any enrollee in connection with the plan who resides, lives, or works in the service area of the issuer (or in the area for which the issuer is authorized to do business).
(f)
In the case of health insurance coverage that is made available in the group market only through one (1) or more bona fide associations, the membership of an employer in the association (on the basis of which the coverage is provided) ceases but only if the coverage is terminated under this paragraph uniformly without regard to any health status-related factor of covered individuals.
(3)
(a)
In any case in which an issuer decides to discontinue offering a particular type of health insurance coverage offered in the group market, coverage of the type may be discontinued by the issuer in the market only if:

1.
The issuer provides notice to each plan sponsor provided coverage of this type in the market (and participants and beneficiaries covered under the coverage) of the discontinuation at least ninety (90) days prior to the date of the discontinuation of the coverage;
2.
The issuer offers to each plan sponsor provided coverage of this type in the market, the option to purchase all other health insurance coverage currently being offered by the issuer to a group health plan in the market; and
3.
In exercising the option to discontinue coverage of this type and in offering the option of coverage under subparagraph 2. of this paragraph, the issuer acts uniformly without regard to the claims experience of those sponsors or any health status-related factor relating to any participants or beneficiaries covered or new participants or beneficiaries who may become eligible for coverage.
(b)
1.
In any case in which a health insurance issuer elects to discontinue offering all health insurance coverage in the group market in Kentucky, health insurance coverage may be discontinued by the issuer only if:

a.
The issuer provides notice to the commissioner and to each plan sponsor (and participants and beneficiaries covered under the coverage) of the discontinuation at least one hundred eighty (180) days prior to the date of the expiration of the coverage; and
b.
All health insurance issued or delivered for issuance in Kentucky in the market is discontinued and coverage under the health insurance coverage in the market is not renewed.
2.
In the case of a discontinuation under subparagraph 1. of this paragraph in the group market, the issuer may not provide for the issuance of any health insurance coverage in the market in Kentucky during the five (5) year period beginning on the date of the discontinuation of the last health insurance coverage not so renewed.

(4)
At the time of coverage renewal, a health insurance issuer may modify the health insurance coverage for a product offered to a group health plan in the group market if, for coverage that is available in the market other than only through one (1) or more bona fide associations, the modification is consistent with this chapter and effective on a uniform basis among group health plans with that product.
(5)
In applying this section in the case of health insurance coverage that is made available by a health insurance issuer in the group market to employers only through one (1) or more associations, a reference to plan sponsor is deemed, with respect to coverage provided to an employer member of the association, to include a reference to the employer.
SECTION 9.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

An insurer that, on or after July 15, 1995 until the effective date of this Act, issued standard health benefit plans under KRS 304.17A-160 and then ceased doing business in Kentucky, may apply to the commissioner on or after the effective date of this Act to reenter Kentucky and engage in the health insurance business notwithstanding the provisions of KRS 304.17A-110(1)(d) as it existed on the date the insurer ceased doing business in Kentucky.
SECTION 10.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

An insurer that, on or after July 15, 1995 until the effective date of this Act, issued standard health benefit plans under to KRS 304.17A-160 and then ceased doing business in Kentucky, may apply to the commissioner on or after the effective date of this Act to reenter Kentucky and engage in the health insurance business notwithstanding the provisions of KRS 304.17A-110(1)(d) as it existed on the date the insurer ceased doing business in Kentucky.
Section 11.   KRS 304.17-383 is amended to read as follows:

(1)
No filing under KRS 304.17-380 that contains an increase in premium rates shall become effective until the commissioner has issued an order approving the filing. The commissioner may hold a hearing within thirty (30) days after receiving a filing under this subtitle containing a rate increase, and after the hearing shall issue a final order approving or disapproving the filing.

(2)
In approving or disapproving a filing under subsection (1) of this section, the commissioner shall consider:

(a)
Whether the benefits provided are reasonable in relation to the premium charged;

(b)
Previous premium rates for the policies to which the filing applies; and

(c)
The effect of the increase on policyholders.

(3)
The commissioner shall notify the Attorney General in writing of the hearing and of the premium increase to be considered. The Attorney General shall be considered a party to the hearing if he chooses to participate.

(4)
No insurer receiving the commissioner's approval of a filing under this section shall submit a new filing containing a rate increase for any of the same policies until at least six (6) months have elapsed following the effective date of the approved increase.

(5)
At any time, the commissioner, after an administrative hearing may withdraw approval of rates previously approved under this section if he determines that the benefits are no longer reasonable in relation to the premium charged. Administrative hearings conducted under authority of this section shall be conducted in accordance with KRS Chapter 13B.

(6)
(a)
Subsections (1) to (3) of this section shall not apply and premium rates shall be deemed approved upon filing with the Department of Insurance if the filing is accompanied by a loss ratio guarantee, and benefits shall be deemed reasonable in relation to the premium rates so long as the insurer complies with the terms of the loss ratio guarantee. This loss ratio guarantee shall be in writing and shall contain at least the following:
1.
A recitation of the anticipated loss ratio standards contained in the original actuarial memorandum filed with the policy form when it was originally approved by the commissioner;
2.
A guarantee that the actual Kentucky loss ratio for the calendar year in which the new rates take effect, and for each year thereafter until new rates are filed, will meet or exceed the loss ratio standards referred to in subparagraph 1. of this paragraph. If the annual earned premium volume in Kentucky under the particular policy form is less than one million dollars ($1,000,000) and therefore not actuarially credible, the loss ratio guarantee shall be based on the actual nationwide loss ratio for the policy form;
3.
A guarantee that the actual Kentucky loss ratio results for each year at issue shall be independently audited at the insurer's expense. This audit shall be done in the second quarter of the next year and the audited results shall be reported to the commissioner not later than the date for filing the applicable accident and health policy experience exhibit;
4.
A guarantee that affected Kentucky policyholders will be issued a proportional refund, based on premium paid, of the amount necessary to bring the actual aggregate loss ratio up to the anticipated loss ratio standards referred to in subparagraph 1. of this paragraph. The refund shall be made to all Kentucky policyholders insured under the applicable policy form as of the last of the year at issue if the refund would equal ten dollars ($10) or more per policy. The refund shall include statutory interest from the end of the year at issue until the date of payment. Payment shall be made during the third quarter of the next year; and
5.
A guarantee that refunds of less than ten dollars ($10) will be aggregated by the insurer and paid to the Department of Insurance.
(b)
As used in this subsection, the term "loss ratio" means the ratio of incurred claims to earned premium by number of years of policy duration, for all combined durations.

(7)
(a)
At renewal the insurer may replace modified community rates with rates determined in accordance with paragraph (b) of this subsection.

(b)
The premium rates charged during a rating period to an individual with similar case characteristics for the same coverage, or the rates that could be charged that individual under the rating system for that class of business, shall not vary from the index rate by more than thirty-five percent (35%).

(c)
For purposes of this subsection, "index rate" means, for each class of business as to a rating period, the arithmetic average of the applicable base premium rate and the corresponding highest premium rate.
Section 12.   KRS 304.14-130 is amended to read as follows:

(1)
The commissioner shall disapprove any form filed under KRS 304.14-120, or withdraw any previous approval thereof, only on one (1) or more of the following grounds:

(a)
If it is in any respect in violation of, or does not comply with, this code.

(b)
If it contains or incorporates by reference, where such incorporation is otherwise permissible, any inconsistent, ambiguous, or misleading clauses, or exceptions and conditions which deceptively affect the risk purported to be assumed in the general coverage of the contract.

(c)
If it has any title, heading, or other indication of its provisions which is misleading, or is printed in such size of type or manner of reproduction as to be substantially illegible.

(d)
If it excludes coverage for human immunodeficiency virus infection or acquired immunodeficiency syndrome or contains limitations in the benefits payable, or in the terms or conditions of the contract, for human immunodeficiency virus infection or acquired immunodeficiency syndrome which are different than those which apply to any other sickness or medical condition.

(e)
As to an individual health insurance policy, if the benefits provided therein are unreasonable in relation to the premium charged.
(2)
The insurer shall not use in this state any such form after disapproval or withdrawal of approval.

Section 13.   KRS 367.160 is amended to read as follows:

(1)
All departments, agencies, officers, and employees of the Commonwealth shall fully cooperate with the Attorney General in carrying out the functions of KRS 367.120 to 367.300.

(2)
The persons designated by the Attorney General as utility consumer intervenors shall have the same access to material evidence and information of the Public Service Commission relating to any case before it as other parties to the case.

[(3)
The persons designated by the Attorney General as health insurance consumer intervenors shall have the same access to material evidence and information of the commissioner of the Department of Insurance relating to any health insurance rate hearings before it as other parties to the hearing.]

Section 14.   KRS 304.18-050 is amended to read as follows:

[(1)
]Any contract of group health insurance may provide for the readjustment of the rate of premium based upon the experience thereunder.

[(2)
Notwithstanding any other provision of any subtitle of this chapter, any standard health benefit plan or contract of group health insurance issued to an eligible association shall not be required to determine the amount or rate of premium thereunder using a community rating methodology or a modified community rating methodology and may determine the amount or rate of premium based upon the experience or projected experience thereunder without restriction.

(3)
As used in this section, "eligible association" means an organization which meets all of the following criteria:

(a)
Was in existence on January 30, 1996;

(b)
Is either an association within the meaning of KRS 304.18-020(1)(b) or the trustees of a fund established by one (1) or more associations within the meaning of KRS 304.18-020(1)(c);

(c)
Does not deny membership in the organization on the basis of health status or claims experience;

(d)
Does not exclude members or employees of members or their dependents from eligibility under any standard health benefit plan or contract of group health insurance purchased by the organization on the basis of health status or claims experience; and

(e)
Complies with those provisions of Subtitle 17A of this chapter, if any, relating to the renewability or portability of health benefit plans, coverage of pre-existing conditions, and issuance on a guaranteed-issue basis but is not required to comply with any other provisions of Subtitle 17A of this chapter.

(4)
If an organization is otherwise qualified under the criteria of subsection (3) of this section but which, as of January 30, 1996, does not offer group health insurance to its members, the organization shall be prohibited from offering any group health insurance program unless, by September 1, 1996, it has applied for approval from the Department of Insurance pursuant to Subtitle 18 of this chapter and the applicable administrative regulations promulgated under that subtitle.

(5)
Eligible associations that purchase, put together, or assist in purchasing any standard health benefit plan or policy of group health insurance authorized or permitted under this section shall not be considered, for any purpose under this chapter, to be discriminating in their activities based on health status or historical or projected claims experience.

(6)]
If a policy dividend is declared or a reduction in rate is made or continued for the first or any subsequent year of insurance under any policy of group health insurance issued prior to or after June 18, 1970, to any policyholder, the excess, if any, of the aggregate dividends or rate reductions under such policy and all other group insurance policies of the policyholder over the aggregate expenditure for insurance under such policies made from funds contributed by the policyholder, or by an employer or insured persons, or by a union or association to which the insured persons belong, including expenditures made in connection with administration of such policies, shall be applied by the policyholder for the sole benefit of insured employees or members.

[(7)
Without limiting the general application of this section, the provisions of this section shall apply to any standard health benefit plan or contract of group health insurance issued to an eligible association and which is issued by a health maintenance organization holding a certificate of authority issued pursuant to Subtitle 38 of this chapter.]

Section 15.   KRS 304.14-120 is amended to read as follows:

(1)
No basic insurance policy or annuity contract form, or application form where written application is required and is to be made a part of the policy or contract, or printed rider or indorsement form or form of renewal certificate, shall be delivered, or issued for delivery in this state, unless the form has been filed with and approved by the commissioner. This provision shall not apply to[ standard health care benefit plans established under KRS 304.17A-160, or to] surety bonds, or to specially-rated inland marine risks, or to policies, riders, indorsements, or forms of unique character designed for and used with relation to insurance upon a particular subject, or which relate to the manner or distribution of benefits or to the reservation of rights and benefits under life or health insurance policies and are used at the request of the individual policyholder, contract holder, or certificate holder. As to group insurance policies issued and delivered to an association outside this state but covering persons resident in this state, all or substantially all of the premiums for which are payable by the insured members, the group certificates to be delivered or issued for delivery in this state shall be filed with and approved by the commissioner. As to forms for use in property, marine (other than wet marine and transportation insurance), casualty and surety insurance coverages the filing required by this subsection may be made by rating organizations on behalf of its members and subscribers; but this provision shall not be deemed to prohibit any such member or subscriber from filing any such forms on its own behalf.

(2)
Every such filing shall be made not less than sixty (60) days in advance of any such delivery. At the expiration of such sixty (60) days the form so filed shall be deemed approved unless prior thereto it has been affirmatively approved or disapproved by order of the commissioner. Approval of any such form by the commissioner shall constitute a waiver of any unexpired portion of such waiting period. The commissioner may extend by not more than a thirty (30) day period within which he may so affirmatively approve or disapprove any such form, by giving notice to the insurer of such extension before expiration of the initial sixty (60) day period. At the expiration of any such period as so extended, and in the absence of such prior affirmative approval or disapproval, any such form shall be deemed approved. The commissioner may at any time, after notice and for cause shown, withdraw any such approval.

(3)
Any order of the commissioner disapproving any such form or any notice of the commissioner withdrawing a previous approval shall state the grounds therefor and the particulars thereof in such detail as reasonably to inform the insurer thereof. Any such withdrawal of a previously approved form shall be effective at expiration of such period, not less than thirty (30) days after the giving of the notice of withdrawal, as the commissioner shall in such notice prescribe.

(4)
The commissioner may, by order, exempt from the requirements of this section for so long as he deems proper any insurance document or form or type thereof as specified in such order, to which, in his opinion, this section may not practicably be applied, or the filing and approval of which are, in his opinion, not desirable or necessary for the protection of the public.

(5)
Appeals from orders of the commissioner disapproving any such form or withdrawing a previous approval shall be taken as provided in Subtitle 2 of this chapter.

Section 16.   KRS 304.38-200 is amended to read as follows:

Health maintenance organizations shall be subject to the provisions of this subtitle, and to the following provisions of this chapter, to the extent applicable and not in conflict with the expressed provisions of this subtitle:

(1)
Subtitle 1 -- Scope -- General Definitions and Provisions;

(2)
Subtitle 2 -- Insurance Commissioner;

(3)
Subtitle 3 -- Authorization of Insurers and General Requirements;

(4)
Subtitle 4 -- Fees and Taxes;

(5)
Subtitle 5 -- Kinds of Insurance -- Limits of Risk -- Reinsurance;

(6)
Subtitle 7 -- Investments;

(7)
Subtitle 12 -- Trade Practices and Frauds;

(8)
Subtitle 14 -- KRS 304.14-500 to 304.14-560;

(9)
Subtitle 17 -- Sections 3, 6, 7, and 9 of this Act[17A -- Health Benefit Plans];

(10)
Subtitle 18 -- Sections 4, 5, 8, and 10 of this Act[KRS 304.18-050];

(11)
Subtitle 25 -- Continuity of Management;

(12)
Subtitle 33 -- Insurers Rehabilitation and Liquidation;

(13)
Subtitle 37 -- Insurance Holding Company Systems; and

(14)
Subtitle 99 -- Penalties.

[The provisions of KRS 304.18-050 are hereby declared not to be in conflict with the expressed provisions of this subtitle.]

SECTION 17.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Each individual health insurance policy issued, delivered, or renewed on or after the effective date of this Act that provides coverage for a family member of the insured shall provide that the benefits applicable for children shall be payable with respect to legally adopted children of the insured or any child for which the insured is a court-appointed guardian from and after the date of the filing of the petition for adoption or the filing of the application for appointment of guardian.

SECTION 18.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Each group health insurance policy issued, delivered, or renewed on or after the effective date of this Act, that provides coverage for a family member of the insured shall provide that the benefits applicable for children shall be payable with respect to legally adopted children of the insured or any child for which the insured is a court-appointed guardian from and after the date of the filing of the petition for adoption or the filing of the application for appointment of guardian.

SECTION 19.   A NEW SECTION OF SUBTITLE 32 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Each policy, contract, or plan issued, delivered, or renewed on or after the effective date of this Act, that provides coverage for a family member of the insured shall provide that the benefits applicable for children shall be payable with respect to legally adopted children of the insured or any child for which the insured is a court-appointed guardian from and after the date of the filing of the petition for adoption or the filing of the application for appointment of guardian.

SECTION 20.   A NEW SECTION OF SUBTITLE 38 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Each certificate, agreement, policy, or contract issued, delivered, or renewed by a health maintenance organization on or after the effective date of this Act, that provides coverage for a family member of the insured shall provide that the benefits applicable for children shall be payable with respect to legally adopted children of the insured or any child for which the insured is a court-appointed guardian from and after the date of the filing of the petition for adoption or the filing of the application for appointment of guardian.

SECTION 21.   A NEW SECTION OF SUBTITLE 17 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
An individual health insurance policy issued or renewed on or after the effective date of this Act that provides maternity coverage shall provide coverage for inpatient care for a mother and her newly born child for a minimum of forty-eight (48) hours after vaginal delivery and a minimum of ninety-six (96) hours after delivery by cesarean section.

(2)
The provisions of subsection (1) of this section shall not apply to a policy if the policy authorizes an initial postpartum home visit that would include the collection of an adequate sample for the hereditary and metabolic newborn screening, and if the attending physician, with the consent of the mother of the newly born child, authorizes a shorter length of stay than that required of policies in subsection (1) of this section upon the physician's determination that the mother and newborn meet the criteria for medical stability in the most current version of "Guidelines for Perinatal Care" prepared by the American Academy of Pediatrics and the American College of Obstetricians and Gynecologists.
SECTION 22.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A group health insurance policy issued or renewed on or after the effective date of this Act that provides maternity coverage shall provide coverage for inpatient care for a mother and her newly born child for a minimum of forty-eight (48) hours after vaginal delivery and a minimum of ninety-six (96) hours after delivery by cesarean section.

(2)
The provisions of subsection (1) of this section shall not apply to a policy if the policy authorizes an initial postpartum home visit that would include the collection of an adequate sample for the hereditary and metabolic newborn screening, and if the attending physician, with the consent of the mother of the newly born child, authorizes a shorter length of stay than that required of policies in subsection (1) of this section upon the physician's determination that the mother and newborn meet the criteria for medical stability in the most current version of "Guidelines for Perinatal Care" prepared by the American Academy of Pediatrics and the American College of Obstetricians and Gynecologists.
SECTION 23.   A NEW SECTION OF SUBTITLE 32 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A policy, contract, or plan issued or renewed on or after the effective date of this Act that provides maternity coverage shall provide coverage for inpatient care for a mother and her newly born child for a minimum of forty-eight (48) hours after vaginal delivery and a minimum of ninety-six (96) hours after delivery by cesarean section.

(2)
The provisions of subsection (1) of this section shall not apply to a policy if the policy authorizes an initial postpartum home visit that would include the collection of an adequate sample for the hereditary and metabolic newborn screening, and if the attending physician, with the consent of the mother of the newly born child, authorizes a shorter length of stay than that required of policies in subsection (1) of this section upon the physician's determination that the mother and newborn meet the criteria for medical stability in the most current version of "Guidelines for Perinatal Care" prepared by the American Academy of Pediatrics and the American College of Obstetricians and Gynecologists.
SECTION 24.   A NEW SECTION OF SUBTITLE 38 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A certificate, agreement, policy, or contract  issued or renewed on or after the effective date of this Act that provides maternity coverage shall provide coverage for inpatient care for a mother and her newly born child for a minimum of forty-eight (48) hours after vaginal delivery and a minimum of ninety-six (96) hours after delivery by cesarean section.

(2)
The provisions of subsection (1) of this section shall not apply to a policy if the policy authorizes an initial postpartum home visit that would include the collection of an adequate sample for the hereditary and metabolic newborn screening, and if the attending physician, with the consent of the mother of the newly born child, authorizes a shorter length of stay than that required of policies in subsection (1) of this section upon the physician's determination that the mother and newborn meet the criteria for medical stability in the most current version of "Guidelines for Perinatal Care" prepared by the American Academy of Pediatrics and the American College of Obstetricians and Gynecologists.

SECTION 25.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Health Purchasing Alliance created under this subtitle shall not issue or renew any business after January 1, 1998. The commissioner shall take necessary and appropriate actions to terminate all activities of the alliance no later than December 31, 1997, and shall provide assistance to persons who are members of the alliance in obtaining health insurance coverage in the private market. KRS 304.17A-010 to 304.17A-070 shall become null and void on January 1, 1998.

(2)
A provider-sponsored integrated health delivery network created under this subtitle shall not accept any new business on or after the effective date of this Act. The commissioner shall not issue a certificate of filing to a network on or after the effective date of this Act. KRS 304.17A-300 and 304.17A-310 shall become null and void on January 1, 1998.

(3)
No health benefit plans shall be issued, delivered, or renewed under the provisions of this subtitle on or after the effective date of this Act. Health benefit plans in effect on the effective date of this Act shall be subject to the provisions of KRS Chapter 17A until the end of the contract or policy period or December 31, 1997, whichever comes first. The provisions of KRS 304.17A-095 to 304.17A-171 shall become null and void on January 1, 1998.

SECTION 26.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 26 to 39 of this Act, unless the context requires otherwise:

(1)
"Contract holder" means an employer or organization that purchases a contract for services;

(2)
"Covered person" means a person on whose behalf an insurer offering the plan is obligated to pay benefits or provide services under the health insurance policy;

(3)
"Emergency medical condition" means:

(a)
A medical condition manifesting itself by acute symptoms of sufficient severity, including severe pain, that the absence of immediate medical attention could reasonably be expected to result in:

1.
Placing the health of the individual or, with respect to a pregnant woman, the health of the woman or her unborn child, in serious jeopardy;

2.
Serious impairment to bodily functions; or

3.
Serious dysfunction of any bodily organ or part; or

(b)
With respect to a pregnant woman who is having contractions:

1.
A situation in which there is inadequate time to effect a safe transfer to another hospital before delivery; or

2.
A situation in which transfer may pose a threat to the health or safety of the woman or the unborn child.
(4)
"Enrollee" means a person who is enrolled in a managed health care plan;

(5)
"Experimental treatment" means services or supplies, including treatments, procedures, hospitalizations, drugs, biological products or medical devices, which a peer review panel determines are not of proven benefit for the particular diagnosis or treatment of the covered person's particular condition, or not generally recognized by the medical community as effective or appropriate for the particular diagnosis or treatment of the covered person's particular condition, or provided or performed in special settings for research purposes or under a controlled environment or clinical protocol. Unless otherwise required by law with respect to drugs that have been prescribed for the treatment of a type of cancer for which the drug has not been approved by the United States Food and Drug Administration, the plan shall not cover any services or supplies including treatment, procedures, drugs, biological products, or medical devices or any hospitalization in connection with experimental or investigational services or supplies. The plan shall also not cover any technology or any hospitalization in connection with that technology if that technology is obsolete or ineffective and is not used generally by the medical community for the particular diagnosis or treatment of the covered person's particular condition. Governmental approval of a technology is not necessarily sufficient to render it of proven benefit or appropriate or effective for a particular diagnosis or treatment of the particular condition as provided in this subsection. The plan shall apply the following five (5) criteria in determining whether services or supplies are experimental or investigational:

(a)
Any medical device, drug, or biological product shall have received final approval to market by the United States Food and Drug Administration (FDA) for the particular diagnosis or condition. Any other approval granted as an interim step in the FDA regulatory process, such as an investigational device exemption or an investigational new drug exemption, is not sufficient. Once FDA approval has been granted for a particular diagnosis or condition, use of the medical device, drug, or biological product for another diagnosis or condition requires that one (1) or more of the following established reference compendia: the American Medical Association Drug Evaluations, the American Hospital Formulary Service Drug Information, or the United States Pharmacopeia Drug Information, recognize the usage as appropriate medical treatment. As an alternative to this recognition in one (1) or more of the compendia, the usage of the drug shall be recognized as appropriate if it is recommended by a clinical study and recommended by a review article in a major peer-reviewed professional journal. A medical device, drug, or biological product that meets the tests in this paragraph shall not be considered experimental or investigational. Any drug that the FDA has determined to be contraindicated for the specific treatment for which the drug has been prescribed shall be considered experimental or investigational;

(b)
Conclusive evidence from the published peer-review medical literature shall exist that the technology has a definite positive effect on health outcome; this evidence shall include well-designed investigations that have been reproduced by nonaffiliated authoritative sources, with measurable results, backed up by the positive endorsements of national medical bodies or panels regarding scientific efficacy and rationale;

(c)
Demonstrated evidence as reflected in the published peer-review medical literature shall exist that over time the technology leads to improvement in health outcomes, such as the beneficial effects outweigh any harmful effects;

(d)
Proof as reflected in the published peer-reviewed medical literature shall exist that the technology is at least as effective in improving health outcomes as established technology, or is usable in appropriate clinical contexts in which established technology is not employable; and

(e)
Proof as reflected in the published peer-reviewed medical literature shall exist that improvements in health outcomes, as defined in paragraph (c) of this subsection, is possible in standard conditions of medical practice, outside clinical investigatory settings;

(6)
"Grievance" means a written complaint submitted by or on behalf of an enrollee;

(7)
"Health benefit plan" means any hospital or medical expense policy or certificate; nonprofit hospital, medical-surgical, and health service corporation contract or certificate; a self-insured plan or a plan provided by a multiple employer welfare arrangement, to the extent permitted by ERISA; or health maintenance organization contract; or any health benefit plan which affects the rights of a Kentucky insured and bears a reasonable relation to Kentucky, whether delivered or issued for delivery in Kentucky, and does not include policies covering only accident, credit, dental, disability income, fixed indemnity, long-term care, Medicare supplement, specified disease, vision care, coverage issued as a supplement to liability insurance, insurance arising out of a workers' compensation or similar law, automobile medical-payment insurance, insurance under which benefits are payable with or without regard to fault and which is statutorily required to be contained in any liability insurance policy or equivalent self-insurance, short-term coverage, or student health insurance offered by a Kentucky-licensed insurer under written contract with a university or college whose students it proposes to insure.
(8)
"Health care provider" or "provider" means any facility or service required to be licensed pursuant to KRS Chapter 216B, pharmacist as defined pursuant to KRS Chapter 315, and any of the following independent practicing practitioners:

(a)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(b)
Chiropractors licensed under KRS Chapter 312;

(c)
Dentists licensed under KRS Chapter 313;

(d)
Optometrists licensed under KRS Chapter 320;

(e)
Physician assistants regulated under KRS Chapter 311;

(f)
Nurse practitioners licensed under KRS Chapter 314; and

(g)
Other health care practitioners as determined by the department by administrative regulations promulgated under KRS Chapter 13A.

(9)
"Health insurance policy" means "health benefit plan" as defined in this section;

(10)
"Insurer" means any insurance company; health maintenance organization; self-insurer or multiple employer welfare arrangement not exempt from state regulation by ERISA; provider-sponsored integrated health delivery network; self-insured employer-organized association, or nonprofit hospital, medical-surgical, dental, or health service corporation authorized to transact health insurance business in Kentucky;

(11)
"Managed care plan" means a health insurance policy that integrates the financing and delivery of appropriate health care services to covered persons by arrangements with participating providers who are selected to participate on the basis of explicit standards to furnish a comprehensive set of health care services and financial incentives for covered persons to use the participating providers and procedures provided for in the plan;

(12)
"Participating health care provider" means a health care provider that has entered into an agreement with an insurer to provide health care services to an enrollee in its managed care plan;

(13)
"Quality assurance or improvement" means the ongoing evaluation by a managed care plan of the quality of health care services provided to its enrollees;

(14)
"Record" means any written, printed, or electronically recorded material maintained by a provider in the course of providing health services to a patient concerning the patient and the services provided. "Record" also includes the substance of any communication made by a patient to a provider in confidence during or in connection with the provision of health services to a patient or information otherwise acquired by the provider about a patient in confidence and in connection with the provision of health services to a patient; and

(15)
"Utilization management" means a system for reviewing the appropriate and efficient allocation of health care services under a health benefits plan according to specified guidelines, in order to recommend or determine whether, or to what extent, a health care service given or proposed to be given to a covered person should or will be reimbursed, covered, paid for, or otherwise provided under the plan. The system may include: preadmission certification, the application of practice guidelines, continued stay review, discharge planning, preauthorization of ambulatory care procedures, and retrospective review.

SECTION 27.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

An insurer shall disclose in writing to an enrollee, in a manner consistent with the provisions of KRS 304.14-420 to 304.14-450, the terms and conditions of its health insurance contract, and shall promptly provide the enrollee with written notification of any change in the terms and conditions prior to the effective date of the change. The insurer shall provide the required information at the time of enrollment and upon request thereafter.

(1)
The information required to be disclosed under this section shall include a description of:

(a)
Covered services and benefits to which the enrollee or other covered person is entitled;

(b)
Restrictions or limitations on covered services and benefits;

(c)
Financial responsibility of the covered person, including copayments and deductibles;

(d)
Prior authorization and any other review requirements with respect to accessing covered services;

(e)
Where and in what manner covered services may be obtained;

(f)
Changes in covered services or benefits, including any addition, reduction, or elimination of specific services or benefits;

(g)
The covered person's right to appeal and the procedure for initiating an appeal of a utilization management decision made by or on behalf of the insurer with respect to the denial, reduction, or termination of a health care benefit or the denial of payment for a health care service;

(h)
The procedure to initiate an appeal through the process under KRS 211.464(1)(g);

(i)
Measures in place to ensure the confidentiality of the relationship between an enrollee and a health care provider; and

(j)
Other information as the commissioner shall require by administrative regulation.

(2)
The insurer shall file the information required under this section with the department.

SECTION 28.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
In addition to the disclosure requirements provided in Section 27 of this Act, an insurer that offers a managed care plan shall disclose to an enrollee, in writing, in a manner consistent with KRS 304.14-420 to 304.14-450, the following information at the time of enrollment and upon request:

(a)
A current participating provider directory providing information on a covered person's access to primary care physicians and specialists, including available participating physicians, by provider category or specialty and by county. The directory shall include the professional office address of a primary care physician. The directory shall also provide information about participating hospitals. The insurer shall promptly notify each covered person on the termination or withdrawal from the insurer's provider network of the covered person's designated primary care physician;

(b)
General information about the type of financial incentives between participating physicians under contract with the insurer and other participating health care providers and facilities to which the participating physicians refer their managed care patients; and

(c)
The insurer's managed care plan's standard for customary waiting times for appointments for urgent and routine care.


The insurer shall provide a prospective enrollee with information about the provider network, including hospital affiliations, and other information specified in this subsection, upon request.
(2)
Upon request of a covered person, an insurer shall promptly inform the person:

(a)
Whether a particular network physician is board certified; and

(b)
Whether a particular network physician is currently accepting new patients.

(3)
Each insurer shall annually make available to its enrollees at its principal office and place of business:

(a)
Its most recent annual statement of financial condition including a balance sheet and summary of receipts and disbursement; and

(b)
A current description of its organizational structure and operation.
SECTION 29.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan shall arrange for a sufficient number and type of primary care providers and specialists throughout the plan's service area to meet the needs of enrollees. Each managed care plan shall demonstrate that it offers:

(a)
An adequate number of accessible acute care hospital services, where available;

(b)
An adequate number of accessible primary care providers, including family practice and general practice physicians, internists, obstetricians/gynecologists, and pediatricians, where available;

(c)
An adequate number of accessible specialists and subspecialists, and when the medical specialist needed for a specific condition is not represented on the plan's list of participating specialists, enrollees have access to nonparticipating health care providers with prior plan approval;

(d)
The availability of specialty medical services; and

(e)
A provider network that is available to all persons enrolled in the plan within thirty (30) miles or thirty (30) minutes of each person's place of residence, to the extent those services are available.

(2)
A managed care plan shall provide telephone access to the plan during business hours to ensure plan approval of nonemergency care. A managed care plan shall provide adequate information to enrollees regarding access to urgent and emergency care.

(3)
A managed care plan shall establish reasonable standards for waiting times to obtain appointments, except as provided for emergency care.

(4)
A managed care plan shall cover emergency-room screening and stabilization without prior authorization as needed for conditions that reasonably appear to constitute an emergency medical condition, based on the patient's presenting symptoms. To promote continuity of care and optimal care by the treating physician, the emergency department should contact the patient's primary care physician as soon as possible.

SECTION 30.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
An enrollee shall have adequate choice among participating primary care providers in a managed care plan who are accessible and qualified.

(2)
A managed care plan shall permit enrollees to choose their own primary care provider from a list of health care providers within the plan. This list shall be updated as health care providers are added or removed and shall include a sufficient number of primary care providers who are accepting new enrollees.
(3)
A managed care plan shall develop a system to permit an enrollee to use a participating medical specialist when the enrollee's medical condition warrants it. 

(4)
A managed care plan shall arrange for continuity of care and appropriate referral to specialists within the plan when specialty care is warranted.

(a)
Enrollees shall have access to participating medical specialists on a timely basis.

(b)
Enrollees shall be provided with a choice of specialists when a referral is made, where available.

(5)
A managed care plan shall provide an enrollee with access to a consultation with a participating health care provider for a second opinion.

SECTION 31.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Insurers shall establish objective standards for initial consideration of providers and for providers to continue as a participating provider in the plan. Selection or participation standards based on the economics or capacity of a provider's practice shall be adjusted to account for case mix, severity of illness, patient age and other features that may account for higher-than- or lower-than-expected costs. All data profiling or other data analysis pertaining to participating providers shall be done in a manner which is valid and reasonable. Plans shall not use criteria that would allow an insurer to avoid high-risk populations by excluding providers because they are located in geographic areas that contain populations or providers presenting a risk of higher-than-average claims, losses, or health services utilization or that would exclude providers because they treat or specialize in treating populations presenting a risk of higher-than-average claims, losses, or health services utilization.

(2)
Each insurer shall establish mechanisms for soliciting and acting upon applications for provider participation in the plan in a fair and systematic manner. These mechanisms shall, at a minimum, include:

(a)
Allowing all providers who desire to apply for participation in the plan an opportunity to apply at any time during the year or, where an insurer does not conduct open continuous provider enrollment, conducting a provider enrollment period at least annually with the date publicized to providers located in the geographic service area of the plan at least thirty (30) days in advance of the enrollment periods; and

(b)
Making criteria for provider participation in the plan available to all applicants.

(3)
If a managed care plan terminates the participation of an enrollee's primary care provider, the plan shall provide notice to the enrollee and arrange for the enrollee's continuity of care with an approved primary care provider.

(4)
An insurer that offers a managed care plan shall establish a policy governing the removal of and withdrawal by health care providers from the provider network that includes the following:
(a)
The insurer shall inform a participating health care provider of the insurer's removal and withdrawal policy at the time the insurer contracts with the health care provider to participate in the provider network, and when changed thereafter;
(b)
If a participating health care provider's participation will be terminated or withdrawn prior to the date of the termination of the contract as a result of a professional review action, the insurer and participating health care provider shall comply with the standards in 42 U.S.C. sec. 11112; and
(c)
If the insurer finds that a health care provider represents an imminent danger to an individual patient or to the public health, safety, or welfare, the medical director shall promptly notify the appropriate professional state licensing board.
SECTION 32.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan may not contract with a health care provider to limit the provider's disclosure to an enrollee, or to another person on behalf of an enrollee, of any information relating to the enrollee's medical condition or treatment options.

(2)
A health care provider shall not be penalized, or a health care provider's contract with a managed care plan terminated, because the provider discusses medically necessary or appropriate care with an enrollee or another person on behalf of an enrollee.

(a)
The health care provider may not be prohibited by the plan from discussing all treatment options with the enrollee.

(b)
Other information determined by the health care provider to be in the best interests of the enrollee may be disclosed by the provider to the enrollee, or to another person on behalf of an enrollee.

(3)
(a)
A health care provider shall not be penalized for discussing financial incentives and financial arrangements between the provider and the insurer with an enrollee.

(b)
Upon request, a managed care plan shall inform its enrollees in writing of the type of financial arrangements between the plan and participating providers if those arrangements include an incentive or bonus.
SECTION 33.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan shall include a drug utilization review program, the primary emphasis of which shall be to enhance quality of care for enrollees by assuring appropriate drug therapy, that includes the following: 

(a)
Retrospective review of prescription drugs furnished to enrollees;

(b)
Education of physicians, enrollees, and pharmacists regarding the appropriate use of prescription drugs; and

(c)
Ongoing periodic examination of data on outpatient prescription drugs to ensure quality therapeutic outcomes for enrollees.

(2)
The drug utilization review program shall utilize the following to effectuate the purposes of subsection (1) of this section:

(a)
Relevant clinical criteria and standards for drug therapy;

(b)
Nonproprietary criteria and standards developed and revised through input from participating physicians and pharmacists;

(c)
Intervention that focuses on improving therapeutic outcomes; and

(d)
Measures to ensure the confidentiality of the relationship between an enrollee and a health care provider.

(3)
When, in a physician's professional opinion, a physician determines that generic substitution of a pharmaceutical product is medically inappropriate, the physician shall prescribe the pharmaceutical product the physician determines medically appropriate with the indication "Do Not Substitute" and no substitution shall be made without the physician's approval.
SECTION 34.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

A managed care plan that denies coverage for experimental services, including treatments, procedures, drugs, or devices for an enrollee, shall provide the enrollee with a denial letter within twenty (20) working days of the submitted request for the coverage. The letter shall include:
(1)
The name and title of the person making the decision;
(2)
A statement setting forth the specific medical and scientific reasons for denying coverage;
(3)
A description of alternative treatment, services, or supplies covered by the plan, if any; and
(4)
A copy of the plan's grievance and appeal procedure.
SECTION 35.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan shall appoint a medical director who is a physician licensed to practice in Kentucky or a contiguous state, and who shall be responsible for the treatment policies, protocols, quality assurance activities, and utilization management decisions of the plan.

(2)
The medical director shall ensure that:

(a)
Any utilization management decision to deny, reduce, or terminate a health care benefit or to deny payment for a health care service, because that service is not medically necessary, shall be made by a physician;

(b)
A utilization management decision shall not retrospectively deny coverage for health care services provided to a covered person when prior approval has been obtained from the insurer for those services, unless the approval was based upon fraudulent, materially inaccurate, or misrepresented information submitted by the covered person or the participating provider;

(c)
In the case of a managed care plan, a procedure is implemented whereby participating physicians have an opportunity to review and comment on all medical and surgical protocols, respectively, of the insurer;

(d)
The utilization management program is available to respond to authorization requests for urgent services and is available, at a minimum, during normal working hours for inquiries and authorization requests for nonurgent health care services; and

(e)
In the case of a managed care plan, a covered person is permitted to choose or change a primary care physician from among participating providers in the provider network, and, when appropriate, choose a specialist from among participating network providers following an authorized referral, if required by the insurer, and subject to the ability of the specialist to accept new patients.
(3)
A managed care plan shall develop comprehensive quality assurance or improvement standards adequate to identify, evaluate, and remedy problems relating to access, continuity, and quality of health care services. These standards shall be made available to the public during regular business hours and include:

(a)
An ongoing written, internal quality assurance or improvement program;

(b)
Specific written guidelines for quality of care studies and monitoring, including attention to vulnerable populations;

(c)
Performance and clinical outcomes-based criteria;

(d)
A procedure for remedial action to correct quality problems, including written procedures for taking appropriate corrective action;

(e)
A plan for data gathering and assessment; and

(f)
A peer review process.

(4)
Each managed care plan shall have a process for the selection of health care providers who will be on the plan's list of participating providers, with written policies and procedures for review and approval used by the plan.

(a)
The plan shall establish minimum professional requirements for participating health care providers.

(b)
The plan shall demonstrate that it has consulted with appropriately qualified health care providers to establish the minimum professional requirements.

(c)
The plan's selection process shall include verification of each health care provider's license, history of license suspension or revocation, and liability claims history.

(d)
A managed care plan shall establish a formal written, ongoing process for the reevaluation of each participating health care provider within a specified number of years after the provider's initial acceptance into the plan. The reevaluation shall include an update of the previous review criteria and an assessment of the provider's performance pattern based on criteria such as enrollee clinical outcomes, number of complaints, and malpractice actions.

(5)
A managed care plan shall not use a health care provider beyond, or outside of, the provider's legally authorized scope of practice.

SECTION 36.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

There is hereby recognized a patient's right of privacy in the content of a patient's record and communications between a patient and a health care provider with regard to mental health or chemical dependency.

(1)
An insurer may request the provider to furnish the insurer only such limited information from a patient's record as is necessary for determining covered services and benefits, medical necessity, appropriateness, and quality of care for authorization of mental health and chemical dependency health services to be provided to the patient, and for payment for those services.

(2)
No third party to whom disclosure of patient records is made by a provider may redisclose or otherwise reveal the mental health and chemical dependency records of a patient, beyond the purpose for which the disclosure was made, without first obtaining the patient's specific consent to the redisclosure.

SECTION 37.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
No insurance contract with a provider shall contain a most-favored-nation provision except where the commissioner determines that the market share of the insurer is nominal.

(2)
Nothing in this section shall be construed to prohibit a health insurer and a provider from negotiating payment rates and performance-based contract terms that would result in the health insurer issuer receiving a rate that is as favorable, or more favorable, than the rates negotiated between a provider and other health insurance issuers.

SECTION 38.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The commissioner shall enforce the provisions of Sections 29 to 42 of this Act and shall adopt administrative regulations necessary to carry out the provisions of Sections 29 to 42 of this Act.

SECTION 39.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

No health insurance contract or certificate subject to the provisions of this subtitle shall be delivered, issued, executed, or renewed on or after the effective date of this section unless it and the insurer meet the requirements of Sections 26 to 39 of this Act
Section 40.   KRS 304.17A-080 is repealed, reenacted as a new section of Subtitle 2 of KRS Chapter 304, and amended to read as follows:

(1)
There is hereby created and established a Health Insurance Advisory Council whose duty shall be to review and discuss with the commissioner any issues which impact the provision of health insurance in the state. The advisory council shall consist of seven (7) members: the commissioner plus six (6) persons appointed by the Governor with the advice of the commissioner to serve two (2) year terms. The commissioner shall serve as chair of the advisory council.

(2)
The six (6) persons appointed by the Governor with the advice of the commissioner shall be:

(a)
Two (2) representatives of insurers currently offering health benefit plans in the state;

(b)
Two (2) practicing health care providers; and

(c)
Two (2) representatives of purchasers of health benefit plans.

(3)
At least quarterly, but not more often than six (6) times per year, the commissioner shall convene a meeting of the Health Insurance Advisory Council to review and discuss any of the following:

(a)
[The design of the standard health benefit plans pursuant to KRS 304.17A-160;

(b)]
The rate-filing process for all health benefit plans;

(b)[(c)]
The definition of high-risk conditions;

(c)[(d)]
The administrative regulations concerning this subtitle to be promulgated by the department; and

(d)[(e)]
Other issues at the request of the commissioner.

(4)
The advisory council shall be a budgetary unit of the department which shall pay all of the advisory council's necessary operating expenses and shall furnish all office space, personnel, equipment, supplies, and technical or administrative services required by the advisory council in the performance of the functions established in this section.

[(5)
The Health Insurance Advisory Council created pursuant to this section may at any time review the standard health benefit plans and supplemental plans in effect on July 15, 1996, and may recommend to the commissioner changes to or replacements for any or all of those plans. The council may recommend additional standard health benefit plans and supplemental plans. The commissioner shall review the proposed plan, make whatever changes the commissioner deems necessary, and give final approval within thirty (30) days of receipt of the council's recommendation. The standard health benefit plans and supplemental plans shall become available for filing upon final approval of the commissioner.]

Section 41.   The following KRS section is repealed:

304.17A-090   Commissioner's review of rates and charges filed between July 15, 1995, and July 15, 1996 -- Refunds -- Suspension of certificate of authority -- Notification of review.

Section 42.   Effective January 1, 1998, the following KRS sections are repealed:

304.17A-010   Definitions for KRS 304.17A-010 to 304.17A-070.

304.17A-020   Kentucky Health Purchasing Alliance -- Regional advisory boards.

304.17A-030   Duties of the Kentucky Health Purchasing Alliance.

304.17A-040   Conditions of participation in the alliance.

304.17A-050   Duties of the Department of Insurance with respect to the alliance.

304.17A-060   Supervision of alliance by department relative to antitrust laws.

304.17A-070   Creation of accountable health plans -- Certification.

304.17A-095   Insurer issuing health benefit plan must file rates and charges -- Commissioner's approval -- Hearing -- Notification of Attorney General -- Administrative regulations.

304.17A-100   Definitions for KRS 304.17A-100 to 304.17A-160 and KRS 304.18-023.

304.17A-110   Requirement of compliance with specified conditions regarding renewability and pre-existing conditions.

304.17A-120   Use of approved modified rating methodology required for issuance or renewal of plans -- Geographic rating areas -- Exemption -- Permitted deviation from index community rates.

304.17A-130   Risk adjustment process -- Authority for administrative regulations.

304.17A-135   Coverage for treatment of breast cancer.

304.17A-140   Coverage applicable to children to include legally-adopted children.

304.17A-145   Maternity coverage to include specified amounts of inpatient care for mothers and newly-born children -- Exemption.

304.17A-150   Unfair trade practices.

304.17A-160   Standard health benefit plans -- Written agreement required before provider may be represented as participating.

304.17A-170   Definitions for KRS 304.17A-170 and 304.17A-171.

304.17A-171   Requirements for health benefit plans that include chiropractic benefits.

304.17A-300   Provider-sponsored integrated health delivery network -- Qualifications -- Fees -- Network subject to provisions of other subtitles.

304.17A-310   Financial solvency requirements for network.

Section 43.   Whereas the competition in the health insurance market in Kentucky has diminished since the enactment of legislation in 1994 to the disadvantage of residents of the Commonwealth and premium rates have increased which has made coverage less affordable for some Kentuckians, an emergency is declared to exist, and Sections 1 to 39 of this Act take effect upon its passage and approval by the Governor or upon its otherwise becoming a law.".
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