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AN ACT relating to commerce.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 365.800 TO 365.840 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding the terms, provisions, or conditions of any franchise, sales, operating, or other type of agreement between a wholesaler, manufacturer, or distributor of inventory, and a retailer of the same inventory, or notwithstanding the terms or provisions of any waiver between the parties, a wholesaler, manufacturer, or distributor shall not cancel, terminate, or fail to renew any franchise, sales, operating or other type of agreement with a retailer of inventory unless the wholesaler, manufacturer, or distributor:

(a)
Has satisfied the notice requirement of subsection (4) of this section;

(b)
Has good cause for cancellation, termination, or nonrenewal;

(c)
Has acted in good faith, which means honesty in fact, and the observance of reasonable commercial standards of fair dealing in the trade, as is defined and interpreted in KRS 355.2-103(1)(b); and

(d)
Has established in proceedings before the Commercial Dispute Section of the American Arbitration Association that the requirements of this subsection have been met, if the action is submitted to arbitration by the retailer of inventory within fifteen (15) days after receiving notice of the cancellation, termination, or nonrenewal.


If a retailer has submitted the attempt by a wholesaler, manufacturer, or distributor to cancel, terminate, or fail to renew any franchise, sales, operating or other type of agreement with the retailer, the wholesaler, manufacturer, or distributor shall not cancel, terminate, or fail to renew the franchise, sales, operating, or other type of agreement with the retailer of inventory until the arbitration panel has held a hearing and the arbitration panel has determined that the wholesaler, manufacturer, or distributor has met its burden under this section.

(2)
Notwithstanding the terms, provisions, or conditions of any franchise, sales, operating, or other type of agreement between a wholesaler, manufacturer, or distributor of inventory, and a retailer of the same inventory, or notwithstanding the terms or provisions of any waiver between the parties, good cause for a termination, cancellation, or nonrenewal shall exist when:

(a)
There is a failure by the retailer to comply with a provision of the franchise, sales, operating, or other type of agreement which provision is both reasonable and of material significance to the relationship between the parties, provided that the retailer has been notified in writing of the failure within one hundred eighty (180) days after the wholesaler, manufacturer, or distributor first acquired knowledge of the failure.

(b)
If the failure by the retailer, defined in paragraph (a) of this subsection, relates to the performance of the retailer in sales or service, then good cause shall be defined as the failure of the retailer to comply with reasonable performance criteria established by the wholesaler, manufacturer, or distributor if the retailer was apprised by the wholesaler, manufacturer, or distributor in writing of a failure, and

1.
The notification stated that notice was provided of failure of performance pursuant to this section;

2.
The retailer was afforded a reasonable opportunity, for a period of not less than six (6) months, to comply with the criteria; and

3.
The retailer did not demonstrate substantial progress toward compliance with the wholesaler's, manufacturer's, or distributor's performance criteria during the designated period.

(3)
The wholesaler, manufacturer, or distributor shall have the burden of proof under this section.

(4)
Notwithstanding the terms, provisions, or conditions of any franchise, sales, operating, or other type of agreement between a wholesaler, manufacturer, or distributor of inventory, and a retailer of the same inventory prior to the termination, cancellation, or nonrenewal of any franchise, sales, operating, or other type of agreement, the wholesaler, manufacturer, or distributor shall furnish notification of a termination, cancellation, or nonrenewal to the retailer as follows:

(a)
In the manner described in subsection (2)(b) of this section; and

(b)
In not less than ninety (90) days prior to the effective date of the termination, cancellation or nonrenewal; or

(c)
In not less than fifteen (15) days prior to the effective date of a termination, cancellation, or nonrenewal with respect to any of the following:

1.
Insolvency of the retailer, or filing of any petition by or against the retailer under any bankruptcy or receivership law;

2.
Failure of the retailer to conduct its customary sales and service operations during its customary business hours for seven (7) consecutive business days, except for acts of God or circumstances beyond the direct control of the retailer;

3.
Fraudulent misrepresentation by the retailer to the wholesaler, manufacturer, or distributor which is material to the franchise, sales, operating, or other type of agreement;

4.
Conviction of the retailer, or any owner or operator thereof, of any felony which is punishable by imprisonment; or

5.
Revocation of any license which the retailer is required to have to operate a dealership; or

(d)
In not less than one hundred eighty (180) days prior to the effective date of a termination or cancellation where the wholesaler, manufacturer, or distributor is discontinuing the sale of the product line.

(5)
Notification under this section shall be in writing by certified mail or personally delivered to the retailer and shall contain:

(a)
A statement of intent to terminate, cancel, or not to renew the franchise, sales, operating, or other type of agreement;

(b)
A statement of the reasons for the termination, cancellation, or nonrenewal; and

(c)
The date on which the termination, cancellation, or nonrenewal takes effect.

(6)
Upon the termination, nonrenewal, or cancellation of any franchise, sales, operating, or other type of agreement, pursuant to this section, the retailer shall be allowed fair and reasonable compensation by the wholesaler, manufacturer, or distributor for:

(a)
Inventory which has been acquired from the wholesaler, manufacturer, or distributor, and which has not been damaged or altered while in the retailer's possession;

(b)
Supplies and parts which have been acquired from the wholesaler, manufacturer, or distributor;

(c)
Equipment and furnishings, including all required signage, the retailer purchased from the wholesaler, manufacturer, or distributor, or its approved sources;

(d)
Special tools; and

(e)
The out-of-pocket expenses, including compensation expenses, incurred by the retailer for all required training and certification programs that employees of the dealer were required to attend within the twelve (12) months preceding the state of termination, nonrenewal, or cancellation of the franchise, sales, operating, or other agreement.


Fair and reasonable compensation shall be paid by the wholesaler, manufacturer, or distributor within ninety (90) days of the effective date of termination, cancellation, or nonrenewal, provided the retailer has clear title to the inventory and other items and is in a position to convey that title to the wholesaler, manufacturer, or distributor.

(7)
In the event of a termination, cancellation, or nonrenewal under this section, if the retailer is leasing the dealership facilities from a lessor other than the wholesaler, manufacturer, or distributor, or owns the dealership facilities, the wholesaler, manufacturer, or distributor shall pay a reasonable rent to the retailer in accordance with and subject to subsection (8) of this section.

(8)
(a)
Reasonable rental value shall be paid only to the extent the dealership premises are recognized in the franchise, sales, operating, or other type of agreement, and only if they are:

1.
Used solely for performance in accordance with the franchise, sales, operating, or other type of agreement; and

2.
Not substantially in excess of those facilities recommended by the wholesaler, manufacturer, or distributor.

(b)
If the facilities are owned by the retailer, the wholesaler, manufacturer, or distributor shall:

1.
Locate a purchaser who will offer to purchase the dealership facilities at a reasonable price;

2.
Locate a lessee who will offer to lease the premises for a reasonable term at a reasonable rent; or

3.
Failing the foregoing, lease the dealership facilities at a reasonable rental value for one (1) year.

(c)
If the facilities are leased by the retailer, the wholesaler, manufacturer, or distributor shall:

1.
Locate a tenant or tenants satisfactory to the lessor, who will sublet or assume the balance of the lease;

2.
Arrange with the lessor for the cancellation of the lease without penalty to the retailer; or

3.
Failing the foregoing, lease the dealership facilities at a reasonable rent for one (1) year.

(d)
The wholesaler, manufacturer, or distributor shall not be obligated to provide assistance under this section if the retailer:

1.
Fails to accept a bona fide offer from a prospective purchaser, sublessee or assignee;

2.
Refuses to execute a settlement agreement with the lessor if the agreement would be without cost to the retailer; or

3.
Fails to make a written request for assistance under this section within one (1) month of the termination, cancellation, or nonrenewal.

(e)
If, in an action for damages under this section, the wholesaler, manufacturer, or distributor fails to prove either that the wholesaler, manufacturer, or distributor has acted in good faith or that there was good cause for the termination, cancellation, or nonrenewal of the franchise, sales, operating, or other type of agreement, then the wholesaler, manufacturer, or distributor may terminate, cancel, or not renew the franchise, sales, operating, or other type of agreement upon payment to the retailer of an amount equal to the value of the dealership as an ongoing business location.

(9)
Notice of termination to a retailer shall entitle the retailer to continue the franchise and the retailer may attempt to sell the franchise until the arbitration proceeding referred to in subsection (1) of this section has been concluded and the wholesaler, manufacturer, or distributor has performed all of its obligations under this section and as required under the terms and provisions of the decision of the arbitration panel.

(10)
The provisions of this section shall prevail in the event of a conflict with any other provision of KRS 365.800 to 365.840.

Section 2.   KRS 365.800 is amended to read as follows:

As used in KRS 365.805 to 365.840, unless the context requires otherwise:

(1)
"Current net price on parts" means the price listed by the wholesaler, manufacturer or distributor of farm implements, tractors, farm machinery, utility and industrial equipment, including lawn and garden equipment, attachments or repair parts for such equipment in a price list or catalogue in effect at the time the contract is canceled or discontinued, less any applicable trade and cash discounts;

(2)
"Retailer" means any person, firm or corporation engaged in the business of selling and retailing farm implements, tractors, farm machinery, utility and industrial equipment, including lawn and garden equipment, attachments, and repair parts for such equipment, but shall not include retailers of petroleum, motor vehicle and related automotive care and replacement products normally sold by such retailers. The term "retailer" shall also include any person engaged in the aforementioned business, his heirs, personal representatives, or his guardian;

(3)
"Inventory" means farm implements, tractors, farm machinery, earth moving equipment, utility and industrial equipment, including lawn and garden equipment, attachments, and repair parts for such equipment; and

(4)
"Net cost" means the price the retailer paid for the inventory to the wholesaler, manufacturer or distributor of such inventory, less all discounts allowed.
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