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AN ACT relating to economic development.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 24 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
During the first five (5) years after the effective date of the agreement an advanced technology start-up company may transfer on an annual basis any or all of the balance of rent and start-up costs, as determined in KRS 154.24-130(1), (2), and (3), not taken by the approved company in the form of income tax credits or wage assessments to:

(a)
Landlords in return for reductions in occupancy costs, including rent and parking fees;

(b)
Lenders in return for financial concessions, including interest rate reductions; or

(c)
Equity investors.

(2)
The persons or entities to which the balance of rent and start-up costs are transferred shall not be an affiliate, as defined in KRS 154.22-010, of the approved company. The person or entity to which the balance of rent and start-up costs is transferred shall be entitled to a credit against the taxes that would otherwise be due to the Commonwealth under KRS 141.020, 141.040, 136.320, 136.330, and 136.505 in the year in which the rent and start-up costs are transferred as limited by the provisions of this section. Evidence of the transfer shall be provided on forms developed by the cabinet in consultation with the Revenue Cabinet. Rent and start-up costs transferred by the approved company and claimed by the transferee in the form of credits shall be treated as having been taken by the approved company for purposes of KRS 154.24-110(1)(a).

SECTION 2.   A NEW SECTION OF SUBCHAPTER 24 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

Notwithstanding any other provision of this subchapter, a local government that has approved in lieu of credits for an advanced technology start-up company may provide an additional inducement of up to one-half percent (0.5%) of employees' gross wages for the duration of the agreement, exclusive of any noncash benefits provided to an employee, as an incentive for the company to locate in a specific geographic area within the local jurisdiction.
SECTION 3.   A NEW SECTION OF SUBCHAPTER 24 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

The cabinet shall promulgate administrative regulations to allow preliminary approval of the application for inducements by an advanced technology start-up company within thirty (30) days of the cabinet's receipt of a properly completed application.
Section 4.   KRS 154.24-010 is amended to read as follows:

The following words and terms, unless the context clearly indicates a different meaning, shall have the following respective meanings in KRS 154.24-010 to 154.24-150:

(1)
"Advanced technology start-up company" means an eligible company:

(a)
Formed within two (2) years prior to the date of the application to the authority for inducements or having fewer than twenty-five (25) employees as of the date of application;

(b)
Having a capitalization of less than one million dollars ($1,000,000) as of the date of the application;

(c)
Paying wages greater than one hundred thirty-five percent (135%) of the average state wage to more than one-half (1/2) of its employees; and

(d)
Having as its primary business:

1.
The sale of goods or services on the Internet;

2.
The design, development, or production of computers, or computer software, programs, or components;

3.
The design, development, or production and sale of processes or products in the fields of information technology, medicine, engineering, electronics, electronic commerce, telecommunications, graphics, optics, chemistry, biotechnology, or pharmacology; or

4.
The development and sale of products or processes, or combinations of products, processes, and services, the principal value of which is attributable to intellectual property;
(2)
"Agreement" means any agreement made pursuant to KRS 154.24-120, between the authority and an approved company with respect to an economic development project;

(3)[(2)]
"Approved company" means any eligible company seeking to locate an economic development project from outside the Commonwealth into the Commonwealth, or undertaking an economic development project in the Commonwealth for which it is approved pursuant to KRS 154.24-100;

(4)[(3)]
"Approved costs" means fifty percent (50%) of the total of the start-up costs up to a maximum of ten thousand dollars ($10,000) per new full-time job created and to be held by a Kentucky resident subject to the personal income tax of the Commonwealth, plus fifty percent (50%) of the annual rent for each elapsed year of the service and technology agreement;

(5)[(4)]
"Assessment" means the "service and technology job creation assessment fee" authorized by KRS 154.24-110;

(6)[(5)]
"Authority" means the Kentucky Economic Development Finance Authority created in KRS 154.20-010;

(7)[(6)]
"Commonwealth" means the Commonwealth of Kentucky;

(8)[(7)]
"Economic development project" or "project" means a service or technology activity conducted by an approved company;

(9)[(8)]
"Eligible company" means any corporation, limited liability company, partnership, registered limited liability partnership, sole proprietorship, business trust, or any other entity engaged in service or technology and meeting the standards promulgated by the authority in accordance with KRS Chapter 13A;

(10)[(9)]
"Final approval" means the action taken by the authority authorizing the eligible company to receive inducements under this subchapter;

(11)[(10)]
"In lieu of credits" means a local government appropriation to the extent permitted by law, or other form of local government grant or service benefit, directly related to the economic development project and in an amount equal to one percent (1%) of employees' gross wages, exclusive of any noncash benefits provided to an employee, or the provision by a local government of an in-kind contribution directly related to the economic development project and in an amount equal to one half (1/2) of the rent for the duration of the agreement;

(12)[(11)]
"Inducements" means the income tax credits allowed and the assessment authorized by KRS 154.24-110, which are intended to induce companies engaged in service and technology industries to locate or expand in the Commonwealth;

(13)[(12)]
"Information technology" means the design, development, and production of prepackaged computer software or hardware; developing or modifying computer hardware; developing or modifying computer software and packaging or bundling the software with purchased computer hardware to create and market an integrated system for specific application; providing computer processing and data preparation services; providing on-line information retrieval service; providing on-site management and operation of computer and data processing facilities; or providing on-line information access services.

(14)
"Person" means an individual, sole proprietorship, partnership, registered limited liability partnership, joint venture, trust, unincorporated organization, association, corporation, limited liability company, institution, entity or government, whether federal, state, county, city, or otherwise, including without limitation, any instrumentality, division, political subdivision, district, court, agency, or department thereof;

(15)[(13)]
"Preliminary approval" means the action taken by the authority conditioning final approval by the authority upon satisfaction by the eligible company of the requirements under this subchapter;

(16)[(14)]
"Relocation costs" means the identified expenditures by the company for moving costs, separation costs, and any other expenditures substantiated by the company which directly related to the move from an existing location outside of Kentucky to locations approved by the authority;

(17)[(15)]
"Rent" means:

(a)
The actual annual rent or leasing fee paid by an approved company to a bona fide entity negotiated at arms length for the use of a building by the approved company to conduct the approved activity for which the inducement has been granted; or

(b)
The fair rental value on an annual basis in a building owned by the approved company of the space used by the approved company to conduct the approved activity for which the inducement has been granted as determined by the authority using criteria which is customary in the real estate industry for the type of building being used. The fair rental value shall include an analysis of the cost of amortizing the cost of land and building over the period of time customary in the real estate industry for the type of building and for the land being utilized;

(c)
Rent shall include the customary cost of occupancy including, but not limited to, property taxes, heating and air-conditioning, electricity, water, sewer, and insurance;

(18)[(16)]
"Service or technology" means any activity involving the performance of work not otherwise classified by division, including successor divisions of agriculture, forestry and fishing, mining, construction, and manufacturing, in accordance with the "Standard Industrial Classification Manual," as revised by the United States Office of Management and Budget from time to time, or any successor publication. A company otherwise engaged in an ineligible activity may operate a service and technology activity in a separate division and, with the approval of the authority and subject to the record keeping requirements established by the authority, the service and technology activity may be deemed an eligible activity; and

(19)[(17)]
"Start-up costs" means the cost of furnishing and equipping the building for ordinary business functions, including computers, nonrecurring costs of fixed telecommunication equipment, furnishings, office equipment, and relocation costs as verified and approved by the authority in accordance with KRS 154.24-130 and, for an advanced technology start-up company, direct costs, including labor costs of research and development in the first two (2) years after preliminary approval.

Section 5.   KRS 154.24-090 is amended to read as follows:

The authority shall promulgate administrative regulations in accordance with KRS Chapter 13A, regarding the approval of eligible companies and economic development projects conducted by those companies. The criteria for approval of eligible companies and economic development projects shall include, but not be limited to, the following criteria:

(1)
A determination by the authority that more than seventy-five percent (75%) of services provided by the eligible company from the proposed project shall be provided for persons located outside the Commonwealth during each year of the period during which it receives inducements as authorized in KRS 154.24-110;

(2)
The economic development project shall result in the creation by the eligible company of a minimum of twenty-five (25) new full time jobs, or for businesses as described in subsection (1)(d) of Section 4 of this Act, a minimum of five (5) new full-time jobs with wages greater than one hundred thirty-five percent (135%) of the average state wage as determined by the cabinet, for Kentucky residents to be employed by the eligible company and to be held by persons subject to the personal income tax of the Commonwealth within one (1) year of the date of the final resolution authorizing the economic development project. The authority may extend this one (1) year period upon the written application of an eligible company requesting an extension;

(3)
Written evidence that:

(a)
Approval of the economic development project and the resulting inducements to be offered are essential to the creation of new jobs in the Commonwealth by an eligible company in connection with its economic development project; and

(b)
No significant number of existing jobs in the Commonwealth will be lost, or adversely affected, due to the designation of an eligible company as an approved company, and to the approval of the eligible company's economic development project; and

(4)
That the economic development project could reasonably and efficiently locate outside of the Commonwealth and, without the inducements offered by the authority, the eligible company would likely locate outside the state.

Section 6.   KRS 154.24-120 is amended to read as follows:

Before any approved company is granted inducements as prescribed in KRS 154.24-010 to 154.24-150, a service and technology agreement with respect to the company's economic development project shall be entered into between the authority and the approved company. The terms and provisions of the agreement, including the amount of approved costs, shall be determined by negotiations between the authority and the approved company, except that each agreement shall include the following provisions:

(1)
The term of an agreement shall not be longer than ten (10) years from the activation date established by the approved company. The activation date shall be any time within a one (1) year period after the date of final approval of the agreement by the authority. In order to implement the activation date, the approved company shall notify the authority, the Kentucky Revenue Cabinet, the employees, and the affected local jurisdiction, if any, of the activation date on which implementation of the inducements authorized in the agreement shall occur.

(2)
The agreement shall include:

(a)
A description of the authorized inducements to be used by the approved company;

(b)
A provision that, if the total number of full-time employees at the site of the economic development project who are residents of the Commonwealth and who are subject to the Kentucky income tax is less than the number of jobs as set forth in subsection (2) of Section 5 of this Act[twenty-five (25)], or in the case of an existing Kentucky business the approved company fails to maintain the increase in the full-time employees equal to[of] at least the number of jobs as set forth in subsection (2) of Section 5 of this Act[twenty-five (25) full-time employees] who are residents of the Commonwealth and who are subject to the Kentucky income tax, the authorized inducements shall be suspended until the number of full-time employees at the site of the economic development project who are residents of the Commonwealth and who are subject to the Kentucky income tax equals or exceeds the number of jobs as set forth in subsection (2) of Section 5 of this Act[twenty-five (25)]; or in the case of an existing Kentucky business until the maintenance requirement of subsection (4) of KRS 154.24-140 is satisfied;

(c)
A provision that, if seventy-five percent (75%) or less of services provided by the approved company from the economic development project should be provided to persons located outside of the Commonwealth during any fiscal year of the approved company as prescribed in KRS 154.24-090, the authorized inducements shall be suspended until the percentage of these services again exceeds seventy-five percent (75%) for a full fiscal year of the approved company; and

(d)
A provision that neither income tax credits nor assessments are assignable without written consent by the authority, except as provided in Section 1 of this Act.

Section 7.   KRS 154.24-140 is amended to read as follows:

(1)
If an eligible company operates an existing service and technology business in Kentucky, and wishes to expand that business within the Commonwealth, the eligible company may submit an application to the authority to become an approved company and eligible for the inducements offered in KRS 154.24-010 to 154.24-150.

(2)
If an existing business becomes an approved company, the authority shall determine a base level of employment, a base level of state income tax liability, and a base level of services of the approved company for determining eligible credits in remaining years of the approved company's project period. The base level shall be determined by taking into consideration any seasonal fluctuations or aberrations of employment levels over a preceding three (3) year period. Notwithstanding the determination of a base level of employment, no employee of the existing business who is an employee of such business prior to the date of the preliminary resolution of the authority as prescribed in KRS 154.24-100 shall be subject to assessment.

(3)
The authority shall identify, by name, all of the existing employees engaged in the service and technology activity, and these employees shall be exempt from the assessment. If any of these employees cease working in the activity, another employee shall be added to the base level of employment, based on the earliest date of entry into the work force, and he shall be exempt from the assessment. The authority may negotiate with the approved company a different method of determining the base level of employment which would yield a more equitable result for the approved company, the Commonwealth, local jurisdictions, and the employees.

(4)
To become eligible for inducements, the approved company shall create and maintain above the base level of employment an increase at the site of the economic development project of at least the number of jobs as set forth in subsection (2) of Section 5 of this Act which are filled by[twenty-five (25)] full-time employees who are residents of the Commonwealth and who are subject to the Kentucky income tax.

(5)
The approved company shall continue to pay to the Commonwealth, on an annualized basis during the term of the agreement, the base level of income tax, adjusted on an annual basis to reflect changes in the consumers price index. Any excess income tax owed may be taken as a credit.

(6)
If any approved company expands because of an increase in business or because of the commencement of a new line of business, it shall be eligible, at the discretion of the authority, to negotiate a separate and additional agreement to cover the expanded business under the same conditions as authorized for expansion in this section.
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