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AN ACT relating to insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 304.9-051 is amended to read as follows:

As used in KRS 304.9-052,[ and] 304.9-371 to 304.9-377, and Sections 3, 4, and 8 of this Act:

(1)
[An ]"Administrator" means[ is] a person who directly or indirectly collects charges or premiums from or who adjusts or settles claims on, residents of this state, or residents of another state from offices in Kentucky, in connection with life insurance, health insurance, annuities, nonprofit hospital, medical-surgical, dental, and health service corporation contracts, health maintenance organization contracts, or prepaid dental plan organization contracts or other life, health, or annuity benefit plans. The following are not considered to be acting as administrator:

(a)
An employer acting on behalf of its employees or the employees of one (1) or more subsidiary or affiliated corporations of the employer;

(b)
A union on behalf of its members;

(c)
An insurer, which is either authorized or permitted to transact business in Kentucky or acting as an insurer with respect to a contract lawfully delivered or issued for delivery by it in and pursuant to the laws of a state in which it was authorized or permitted to do business;

(d)
A life or health insurance agent licensed in Kentucky whose activities are limited exclusively to the sale of insurance;

(e)
A creditor on behalf of its debtors with respect to insurance covering a debt between the creditor and its debtors;

(f)
A trust, its trustees, agents, and employees acting thereunder, established in conformity with 29 U.S.C. sec. 186;

(g)
A trust exempt from taxation under 26 U.S.C. sec. 501(a), its trustees, and employees acting thereunder, or a custodian, its agents, and employees acting pursuant to a custodian account which meets the requirements of 26 U.S.C. sec. 401(f);

(h)
A bank, credit union, or other financial institution which is subject to supervision or examination by federal or state banking authorities;

(i)
A credit card issuing company which advances for and collects premiums or charges from its credit card holders who have authorized it to do so, provided such company does not adjust or settle claims; or

(j)
A person who adjusts or settles claims in the normal course of practice or employment as an attorney-at-law, and who does not collect charges or premiums in connection with coverages issued by insurers.
(2)
"Commissioner" means the commissioner of the Kentucky Department of Insurance.

(3)
"Health benefit plan" has the meaning it is given in KRS 304.17A-005.
(4)
"Insurance" is coverage issued by an insurer as defined herein.

(5)[(3)]
An "insured" is a person covered under an insurance contract, nonprofit hospital, medical-surgical, dental, and health service corporation contract, health maintenance organization contract, prepaid dental plan organization contract, or other source of benefits.

(6)
"Insurer" has the meaning it is given in KRS 304.17A-005[

(4)
An "insurer" is an insurer, nonprofit hospital, medical-surgical, dental, health service corporation, health maintenance organization, prepaid dental plan organization, or other sources of benefits].

(7)
"Insurer-controlled" has the meaning as defined in KRS 304.17A-005.
(8)
"Underwriting" means, but is not limited to, the acceptance of employer or individual applications for coverage of individuals in accordance with the written rules of the insurer, the overall planning and coordinating of a health benefit plan, and the ability to procure bonds and excess insurance.

Section 2.   KRS 304.9-052 is amended to read as follows:

(1)
No person shall in this state be, act as, or hold himself out to be an administrator unless then licensed as an administrator by the commissioner. An application to be an administrator shall be made to the commissioner upon a form to be furnished by the commissioner. The application shall include or be accompanied by the following:
(a)
All organizational documents of the administrator, including articles of incorporation, articles of association, partnership agreement, trade name certificate, trust agreement, shareholder agreement, and other applicable documents and all amendments to the documents;
(b)
The bylaws, rules, or similar documents regulating the internal affairs of the administrator;
(c)
The names, addresses, official positions, and professional qualifications of the individuals who are responsible for the conduct of affairs of the administrator, including:
1.
All members of the board of directors, board of trustees, executive committee, or other governing board or committee;
2.
The principal officers in the case of a corporation or the partners or members in the case of a partnership or association;
3.
Shareholders holding directly or indirectly ten percent (10%) or more of the voting securities of the administrator; and
4.
Any other person who exercises control or influence over the affairs of the administrator;
(d)
Evidence of financial responsibility consisting of a surety bond executed by an insurer authorized to write business in the Commonwealth, in the sum of one hundred thousand dollars ($100,000), which shall be subject to lawful levy of execution by any party to whom the licensed person has been found to be legally liable as the result of erroneous acts or failure to act in his or her capacity as an administrator;

(e)
Any other pertinent information required by the commissioner; and

(f)
The fee prescribed under KRS 304.4-010.
(2)
The applicant shall make available for inspection by the commissioner copies of all contracts with insurers or other persons utilizing the services of the administrator[For the protection of the people of this state, the commissioner shall not issue, continue, or permit to exist any administrator license for any person unless such person demonstrates to the satisfaction of the commissioner that the following standards are met:

(a)
If a natural person, the applicant has attained the age of twenty-one (21) years;

(b)
The applicant is competent, trustworthy, reliable, and of good reputation;

(c)
The applicant has attained an educational level acceptable to the commissioner;

(d)
The applicant is financially responsible;

(e)
The applicant has not had any license issued by the commissioner, or application therefor, terminated for cause;

(f)
The applicant has paid the fee prescribed in KRS 304.4-010;

(g)
If a corporation or firm, each person authorized to act for the corporation or firm under its administrator license must hold an administrator license; and

(h)
Administrator licenses shall be issued by the commissioner to expire on March 31, 1987, and to be renewed biennially thereafter].

(3)
The commissioner may refuse to issue a license if the commissioner determines that the administrator has had an insurance or an administrator license or certificate of authority denied or revoked for cause by any state[The license of an administrator may be suspended or revoked, a civil penalty imposed in lieu thereof, or both, for any reason an insurance agent's license could be suspended or revoked, a civil penalty imposed in lieu thereof, or both, pursuant to KRS 304.9-440. The procedures of KRS 304.9-440, 304.9-450, and 304.9-460 relating to suspended or revoked insurance agent licenses apply to administrator licenses].

(4)
An administrator is not required to hold an administrator license if all the following conditions are met:

(a)
The administrator has its principal place of business in another state;

(b)
The administrator is not soliciting business as an administrator in Kentucky; and 

(c)
In the case of any group policy or health benefit plan serviced by the administrator, the lesser of five percent (5%) or one hundred (100) certificate holders reside in Kentucky.

(5)
An administrator shall immediately notify the commissioner of any material change in its ownership, control, or other fact or circumstance affecting its qualification for a license in Kentucky.

(6)
Administrator licenses shall be renewed annually on March 31, at which time all administrators shall meet the requirements of subsection (1) of this section.

(7)
Nonresident administrators are deemed to have irrevocably appointed the Secretary of State as agent for the acceptance of service of process issued in Kentucky in any action or proceeding against the licensee arising out of such licensing or out of transactions under the license. The Secretary of State shall administer service of process on nonresident administrators in the manner of service of process on nonresident insurance agents.

SECTION 3.   A NEW SECTION OF SUBTITLE 9 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Upon request from an administrator, the commissioner may waive the application requirements of Section 2 of this Act if the administrator has a valid license or a valid certificate of authority as an administrator issued in a state that has standards for administrators that are congruent with the standards set forth in Section 2 of this Act. However, the fee prescribed under KRS 304.4-010 shall not be waived, and shall be submitted to the commissioner at the time the administrator makes the request for the waiver.

SECTION 4.   A NEW SECTION OF SUBTITLE 9 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The license of an administrator shall be suspended or revoked if the commissioner finds that the administrator:

(a)
Is insolvent; or

(b)
Has failed to pay any judgment rendered against it in Kentucky within sixty (60) days after the judgment has become final;

(c)
Has been convicted of or has entered a plea of guilt or nolo contendere to a felony in Kentucky, without regard to whether adjudication was withheld; or 

(d)
Is under suspension or revocation in another state.

(2)
The commissioner may, in his or her discretion, suspend or revoke the license of an administrator if the commissioner finds that the administrator:

(a)
Has been adjudged by a court of competent jurisdiction or administrative agency to be in violation of any provision of the insurance laws or administrative regulations of Kentucky;

(b)
Has refused to be examined or to produce its accounts, records, and files for examination, or if any of its officers has refused to give information with respect to its affairs or has refused to perform any other legal obligation as to an examination, when required by the commissioner;

(c)
Is affiliated with or under the same general management or interlocking directorate or ownership of another administrator or insurer that transacts business in this state without having a license; or

(d)
At any time fails to meet any qualification for which issuance of the license could have been refused had that failure then existed and been known to the commissioner.

(3)
The commissioner may, in his or her discretion and without advance notice or hearing, immediately suspend the license of an administrator if the commissioner finds that one (1) or more of the following circumstances exist:

(a)
The administrator is insolvent; or
(b)
A proceeding for receivership, conservatorship, rehabilitation, or other delinquency proceeding regarding the administrator has been commenced in another state.
(4)
The procedures of KRS 304.9-450 and 304.9-460 relating to suspended or revoked insurance agent licenses shall apply to administrator licenses.
Section 5.   KRS 304.9-371 is amended to read as follows:

(1)
No administrator shall act[ as such] without a written agreement between the administrator and the insurer. The[Such] written agreement shall be retained as part of the official records of both parties to the transaction for the duration of the agreement and at least five (5) years thereafter. The[Such] written agreement shall contain provisions which include the requirements of KRS 304.9-372 to 304.9-377, except insofar as those requirements do not apply to the functions performed by the administrator.

(2)
Where a contract is issued to a trustee or trustees, a copy of the trust agreement and any amendments thereto shall be furnished to the insurer by the administrator and shall be retained as part of the official records of both parties for the duration of the contract and at least five (5) years thereafter.

(3)
The written agreement shall include a statement of duties that the administrator is expected to perform on behalf of the insurer and the lines, classes, or types of insurance for which the administrator is to be authorized to administer.
(4)
The insurer may suspend the underwriting authority of the administrator during the pendency of any dispute between the insurer and the administrator. The insurer shall fulfill any lawful obligations with respect to policies affected by the written agreement, regardless of any dispute between the insurer and the administrator.

Section 6.   KRS 304.9-373 is amended to read as follows:

(1)
Every administrator shall maintain at its administrative office, for the duration of the written agreement referred to in KRS 304.9-371 and at least five (5) years thereafter, adequate books and records of all transactions between it, insurers, and insureds. The[Such] books and records shall be maintained in accordance with prudent standards of insurance industry recordkeeping.

(2)
The commissioner shall have access to the[such] books and records for the purpose of examination, audit, and inspection. Any trade secrets contained therein, including but not limited to the identity and addresses of insureds, shall be confidential except the commissioner may use the[such] information in any proceedings instituted against the administrator.

(3)
An insurer shall retain the right to continuing access to the[such] books and records of the administrator sufficient to permit the insurer to fulfill all of its contractual obligations to insureds subject to any restrictions in the written agreement between the insurer and administrator on the proprietary[proprietory] rights of the parties in the[such] books and records.

(4)
Any examination or any part of the examination of any administrator shall be made by the commissioner or by examiners designated by him and shall be at the expense of the administrator examined as specified in Subtitle 2 of this chapter.

(5)
Notwithstanding the provisions of subsection (1) of this section, if the insurer and the administrator cancel their agreement, the administrator may, by written agreement with the insurer, transfer all records to a new administrator rather than retain them for five (5) years, provided, however, that the new administrator shall acknowledge, in writing, that it is responsible for retaining the records of the prior administrator as required in subsection (1) of this section.

Section 7.   KRS 304.9-374 is amended to read as follows:

An administrator may use only[ such] advertising pertaining to its business underwritten by an insurer that[as] has been approved in writing by the[such] insurer in advance of its use.

SECTION 8.   A NEW SECTION OF SUBTITLE 9 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
It is the sole responsibility of the insurer to provide for competent administration of its programs.

(2)
In cases in which an administrator administers benefits for more than one hundred (100) certificate holders on behalf of an insurer, the insurer shall annually conduct an on-site review of the operations of the administrator. At least one (1) review shall be an on-site audit of the operations of the administrator.

Section 9.   KRS 304.9-377 is amended to read as follows:

Where the services of an administrator are utilized, the administrator shall provide a written notice approved by the insurer to insureds advising them of the identity of and the relationship among the administrator, the group contract holder, and the insurer. Where an administrator collects funds, it must identify and state separately in writing to the person paying to the administrator any charge or premium for coverage the amount of any such charge or premium specified by the insurer for the[such] coverage.
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