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AN ACT relating to environmental protection.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 14 of this Act are intended to establish an efficient and predictable process, within the context of KRS 224.01-400, to promote voluntary cleanup and redevelopment of properties suspected of environmental contamination. This process will further the public purposes of protecting human health and the environment while stimulating economic development and job creation through the construction of new residential, commercial, and industrial facilities.
SECTION 2.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
As used in Sections 1 to 14 of this Act:

(a)
"Hazardous substance" shall have the meaning given in KRS 224.01-400(1)(a) and shall also include any substance, pollutant, or contaminant that the cabinet determines to be hazardous under environmental protection laws and administrative regulations;

(b)
"Petroleum" means petroleum and crude oil or any part of petroleum or crude oil that is liquid at standard conditions of temperature and pressure;

(c)
"Remediation" means any action necessary to prevent, minimize, or mitigate damage to the public health or welfare or to the environment that may otherwise result from a release or threatened release of hazardous substances or petroleum; and

(d)
"Site" means a tract of real property for which an application has been submitted under Section 3 of this Act.

SECTION 3.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A Voluntary Environmental Remediation Program is established and shall be administered by the cabinet in accordance with Sections 1 to 14 of this Act. Any person may apply to enter the program.

(2)
To apply to enter the voluntary environmental remediation program, an applicant shall:

(a)
Respond accurately and completely to all questions on an application provided by the cabinet;

(b)
Include an environmental assessment of any actual or threatened release of a hazardous substance or petroleum at the site; and

(c)
Submit a nonrefundable application fee. The fee shall be one thousand dollars ($1,000) for sites up to three (3) acres in size. The fee for sites greater than three (3) acres but less than ten (10) acres shall be two thousand five hundred dollars ($2,500). The fee for sites of ten (10) acres or larger shall be three thousand five hundred dollars ($3,500). However, a political subdivision of the state, and its agencies and instrumentalities, shall be exempt from paying the fee for sites that are publicly owned.

(3)
Fees collected under this section shall be deposited in the hazardous waste management fund set out in KRS 224.46-580(13). The secretary shall use the fees to administer the voluntary environmental remediation program.

(4)
The cabinet shall, if requested, meet with the applicant either before or after submittal of a formal application to discuss the sufficiency of the environmental assessment required to be submitted with the application.

(5)
The application shall be exempt from KRS 61.872 to 61.884 and kept confidential until a voluntary remediation agreement is entered into under Section 5 of this Act. Information gained from an applicant that withdraws an application shall be kept confidential and exempt from KRS 61.872 to 61.884.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall notify an applicant for the voluntary environmental remediation program within thirty (30) days of receipt of the application if the application is accepted.

(2)
The cabinet may reject an application if:

(a)
The hazardous substance or petroleum described in the application constitutes an imminent and substantial threat to human health or the environment;

(b)
The application is not complete; or

(c)
A state or federal enforcement action is pending concerning the site described in the application.
(3)
If the cabinet rejects an application, the cabinet shall notify the applicant by certified mail, return receipt requested, stating the reasons for the rejection. If the reason for rejection is incompleteness, the cabinet shall inform the applicant of the information needed to make the application complete.

(4)
The applicant may submit within ninety (90) days of receipt of the initial rejection notice a completed or revised application without incurring an additional fee.

(5)
Within thirty (30) days of resubmittal, the cabinet shall review any revised or completed application and notify the applicant in writing of its determination to accept or reject the application. If the cabinet rejects the application again for incompleteness, the cabinet shall again inform the applicant of the information needed to make the application complete.

(6)
If the applicant's second revised application fails to provide the information necessary to address all the concerns of the cabinet, the applicant and the cabinet may meet to clarify the cabinet's expectations and concerns.

(7)
If the cabinet's notice of rejection does not inform the applicant of the information needed to make the application complete, the application shall be considered complete.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Before the cabinet may evaluate a work plan or a completion report concerning a voluntary environmental remediation project, the applicant and the cabinet shall enter into an agreement which shall set forth the mutual responsibilities of the parties with respect to the project.

(2)
A voluntary remediation agreement shall include:

(a)
The applicant's agreement to submit to the cabinet a voluntary remediation work plan, or in those instances where the remediation is already accomplished, a remediation completion report. The work plan or report shall be provided to the cabinet within one hundred twenty (120) days after the date the voluntary remediation agreement is signed or one hundred fifty (150) days after the applicant receives written notice of acceptance into the program, whichever occurs first. The cabinet and the applicant may agree to a longer period;

(b)
A schedule for the cabinet to review and evaluate the adequacy of the remediation work plan or the completion report;

(c)
An itemized list of the estimated costs the cabinet expects to incur for its review and oversight of the remediation project;

(d)
The applicant's agreement to reimburse the cabinet for all reasonable costs of review and oversight that exceed the program's application fee;

(e)
A schedule of the applicant's payments to reimburse the cabinet for its costs. The cabinet may waive in whole or in part its right to be reimbursed its costs related to sites of less than three (3) acres if the cabinet determines the waiver will best serve the public interest;

(f)
A requirement that records related to the site's remediation be retained; and

(g)
Any other provisions the parties agree are necessary for the effective and efficient implementation of Sections 1 to 14 of this Act.

(3)
If the applicant and the cabinet are unable to negotiate an agreement in good faith within a reasonable time after negotiations have commenced, the cabinet may withdraw from further negotiations. Upon withdrawing, the cabinet shall reject the application for incompleteness and notify the applicant of the rejection.

SECTION 6.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
After the cabinet gives notice that the application for entry into the program has been accepted, the applicant may submit to the cabinet a voluntary remediation work plan, or for a remediation project already completed, a remediation completion report.

(2)
A voluntary remediation work plan or a remediation completion report shall include:

(a)
Detailed documentation of the investigation conducted by the applicant to determine the nature and extent of a release and a description of any remediation work performed on the site;

(b)
A statement of any work proposed to accomplish the remediation in accordance with cabinet requirements, together with a proposed schedule for implementation; 

(c)
Descriptions of sampling and analysis methods, techniques, and results, and quality assurance methods and controls used or proposed;

(d)
A description of measures to protect human health and safety during the project;

(e)
A plan of action to inform the public about the remediation project and redevelopment of the site and to provide for meaningful public comment; and

(f)
Identification of any limitations on land activity or use proposed for the project.
SECTION 7.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Within sixty (60) days of receipt of a voluntary remediation work plan or a remediation completion report, the cabinet shall:

(a)
Inspect, review, and evaluate the site and any relevant conditions in the area surrounding the site;

(b)
Review and evaluate the documentation of the investigation and any remediation feasibility study conducted for the site; and

(c)
Approve or reject the voluntary remediation work plan or the remediation completion report.

(2)
If the cabinet fails to accept or reject a work plan or completion report within sixty (60) days of receipt, the work plan or report shall be considered approved.

(3)
The cabinet may request an applicant to submit additional or corrected information during the sixty (60) day evaluation period. If the cabinet makes a request, the applicant may:

(a)
Comply with the request by notifying the cabinet in writing. From the date of sending the notice to the cabinet until the additional or corrected information is submitted to the cabinet, the sixty (60) day evaluation period shall be suspended; or

(b)
Petition for a hearing in accordance with KRS 224.10-420(2). From the date of filing the petition until the entry of a decision on the appeal, the sixty (60) day evaluation period shall be suspended.

(4)
If the cabinet approves a voluntary remediation work plan or a remediation completion report, the cabinet shall notify the applicant in writing.

(5)
If the cabinet rejects a voluntary remediation work plan or remediation completion report, it shall notify the applicant by certified mail, return receipt requested, specifying the reasons for the rejection. The cabinet shall also apprise the applicant of the right to appeal the decision in accordance with KRS 224.10-420(2). Within thirty (30) days of receipt of the notice of rejection, the applicant shall inform the cabinet if a revised work plan or completion report will be submitted.

(6)
Upon full performance of an approved remediation work plan, a remediation completion report shall be submitted to the cabinet for review. The remediation completion report shall be reviewed in the same manner as the work plan.

SECTION 8.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Before the cabinet acts on a proposed voluntary remediation work plan or a remediation completion report, the cabinet shall:

(a)
Notify local government units affected by the remediation work of the provisions of the work plan or the completion report;

(b)
Require that a copy of the work plan or completion report be made available to the public in at least one (1) public library in any county affected by the remediation work; and

(c)
Publish in a newspaper of general circulation in the county where the remediation site is located, a notice requesting public comment on the voluntary remediation work plan or the remediation completion report.

(2)
A comment period of at least thirty (30) days shall follow publication of the notice. During the comment period, any person may submit written comments to the cabinet concerning the work plan or completion report and may request a public hearing. The cabinet may hold a public hearing if the request is made.

(3)
The cabinet may hold a public hearing in any geographical area affected by the remediation work on the question of whether to approve or reject the work plan or the completion report.

(4)
The cabinet shall consider all written comments and public testimony prior to taking any action.

SECTION 9.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
When an applicant has successfully completed an approved voluntary remediation work plan, as documented in the approved remediation completion report, the cabinet shall certify that the work plan has been completed and that no further remediation is required and shall issue the applicant a covenant not to sue.

(2)
The covenant not to sue shall be recordable among the real estate records in the office of the county clerk where the remediated property is located.

(3)
The issuance of a covenant not to sue shall be a final agency action. The covenant shall be considered prima facie evidence that the site does not constitute a known threat to human health or the environment and does not require any additional remediation with respect to any hazardous substance or petroleum that was the subject of the approved work plan or remediation completion report, if the site is used in compliance with the terms of the covenant. The issuance of the covenant shall bar cabinet enforcement of any past claims regarding the site benefiting from the covenant. Upon issuance of the covenant, the cabinet shall be deemed to have waived its right to assert a lien under KRS 224.01-400(23) except as necessary to recover oversight costs incurred by the cabinet in connection with the approved remediation project.

(4)
Except for personal injury claims, a covenant not to sue shall bar all statutory claims arising from the release or threatened release of a hazardous substance or petroleum product on the site against the covenant holder who performed the remediation and any successor to any part of the covenant holder's real property interest.

(5)
A covenant not to sue issued under this section shall not apply to future liability resulting from any site condition not known to the cabinet when the cabinet issued the covenant not to sue. The covenant shall be void if a covenant holder or covenant holder's successor in interest fails to manage the site in compliance with the terms of the covenant or the approved remediation work plan.

(6)
A person who receives a covenant not to sue from the cabinet under this section shall record the covenant among the real estate records in the office of the county clerk in the county where the site is located.

(7)
A remediation work plan and remedial action shall not be required if:

(a)
The nature and extent of the hazardous substance or petroleum are adequately characterized in the application for entry into the voluntary environmental remediation program; and

(b)
The quantity of any hazardous substance or petroleum on site is demonstrated to be below action levels established under Sections 11 and 12 of this Act; or

(c)
The site conforms to KRS 224.01-400(19).


When remedial action is unnecessary as determined by this subsection, the cabinet shall issue the applicant a covenant not to sue as though a voluntary remediation project had been completed in accordance with Sections 1 to 14 of this Act.
SECTION 10.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

The following actions of the cabinet shall be considered final determinations that may be appealed in accordance with KRS 224.10-420(2):
(1)
Rejection of an application to participate in the voluntary environmental remediation program;

(2)
Withdrawal from negotiations with an applicant for a voluntary remediation agreement;

(3)
Rejection or approval of a voluntary remediation work plan or a remediation completion report; and

(4)
Issuance or denial of a covenant not to sue.

SECTION 11.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The numerical values contained in the document titled "Region 9 Preliminary Remediation Goals", published by the United States Environmental Protection Agency's Region 9, are hereby established as interim screening levels and shall be used by the cabinet to evaluate, in conformance with the guidance set out in the Region 9 Preliminary Goals, whether remediation is necessary on any site. It is not the intent of this section to establish these levels as the permanent cleanup standards for individual contaminants that may be present at any site.

(2)
These screening levels shall remain in effect until the cabinet promulgates final administrative regulations implementing the remediation objectives and standards required in Section 12 of this Act.

SECTION 12.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby created a thirteen (13) member remediation objectives science advisory board. The board shall prepare and submit to the cabinet no later than July 1, 2001, proposed administrative regulations which shall include risk-based remediation objectives, including numerical cleanup standards. The numerical standards shall differentiate between residential property uses and nonresidential property uses. The board shall determine appropriate risk factors as well as procedures that are both statistically appropriate and scientifically valid. The board shall also provide technical and scientific advice on implementation of the provisions of this section.

(2)
The secretary shall appoint the members of the board within forty-five (45) days of the effective date of this Act. Members' terms shall expire on October 1, 2001.

(3)
Members appointed to the board shall have a background in engineering, hydrology, toxicology, or other scientific education or experience applicable to the development of risk-based environmental contamination cleanup standards. The secretary shall appoint members representative of the cabinet, local government, the public, the academic community, environmental professionals, and the regulated community.

(4)
The board shall meet as soon as possible and elect a chairperson by majority vote. The board shall adopt bylaws and procedures necessary to accomplish its purpose. All actions of the board shall be by a majority vote of its members.

(5)
The cabinet shall consider the board's proposals and promulgate administrative regulations to implement permanent remediation objectives and cleanup standards no later than December 31, 2001. The cabinet shall also:

(a)
Reimburse the members for travel expenses to attend board meetings;

(b)
Provide appropriate administrative and technical support to enable the board to accomplish its purposes;

(c)
Publish no less than fourteen (14) days prior to the meeting a notice of meeting dates, times, and locations and a list of topics to be discussed;

(d)
Maintain a mailing list and inform persons interested in receiving notice of meetings and of the activities of the board;

(e)
Name a person to serve as staff for the board and as board contact or liaison for the cabinet and the public; and

(f)
Provide the board access to all cabinet policies and procedures, and draft proposed or final regulations or issue papers which the board determines are necessary to achieving its purposes.

SECTION 13.   A NEW SECTION OF SUBCHAPTER 1 OF 
KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

The cabinet shall publish necessary guidance documents, forms, procedures and other administrative regulations that are required to implement the provisions of Sections 1 to 14 of this Act by December 31, 2000.
SECTION 14.   A NEW SECTION OF SUBCHAPTER 1 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 14 of this Act may be cited as the Voluntary Environmental Remediation Act.
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