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AN ACT relating to consumer protection.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds that deceptive promotional advertising of prizes and sweepstakes is a matter affecting vital public interests for the purpose of applying the Consumer Protection Act, KRS Chapter 367. The General Assembly further finds that the public health, welfare, and interest require a strong and effective law regarding deceptive promotional advertising of prizes and sweepstakes in order to protect the public interest and the well-being of both the consumer public and the ethical sellers of goods and services.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act:
(1)
"Promotional offer" means any mailing or written communication used to induce or invite a recipient to claim a prize, attend a sales presentation, or conduct any business in this state whether for goods or services.

(2)
"Person" means a natural person, partnership, corporation, trust, estate, association, cooperative, or other legal entity whether for profit or not for profit.

(3)
"Prize" means a gift, reward, award, travel coupon or certificate, free item, free service, or any other item or service offered in a promotional offer, sweepstakes, or prize promotion that is different and distinct from the goods, services, or property promoted or offered by the person making the promotion or offer. "Prize" does not include an item where all of the following factors are present:

(a)
No element of chance is involved in obtaining the item;
(b)
The recipient has the right to review the merchandise offered for sale without obligation for at least ten (10) days with the further right to obtain a full refund within thirty (30) days for return of undamaged merchandise;
(c)
The recipient may keep the item offered without obligation; and
(d)
The recipient is not required to spend any sum in order to receive the item offered.
(4)
"Recipient" means any person who has received or is intended to receive a promotional offer; and

(5)
"Pseudo-check" means a document that has visual characteristics similar to, but is not actually, a negotiable instrument or currency. The term does not include clearly marked samples or specimens of negotiable instruments used to solicit orders for the purchase of preprinted negotiable instruments.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A promotional offer shall disclose on the same page in which a prize is first mentioned in at least twelve (12) point type:

(a)
The name, mailing address, street address, and telephone number of the person making the promotional offer;
(b)
The verifiable fair market value of each prize offered;
(c)
The fact that no purchase is necessary to enter the promotion; and
(d)
The promotion's expiration date.
(2)
A promotional offer shall disclose the recipient's odds of winning a prize if an element of chance is involved, expressed using Arabic numerals as a ratio of the total numbers of each prize relative to the total number of offers distributed. All disclosures required by this subsection shall be printed adjacent to and on the same page as the first mention of the prize and shall utilize a typeface the same color as and no smaller than that utilized to mention the prize being offered. Subsequent mentions of a prize shall not utilize a type size larger than that used for the first mention of the prize.

(3)
The promotional offer shall include a form, or a designated place on the regular order form, allowing the recipient to: 
(a)
Enter the promotion on the same terms as a person making a purchase without actually having to purchase a product or service; and
(b)
Have the recipient's name removed from the mailing list of the person making the promotional offer so that the recipient will not receive future promotional offers at the recipient's address for five (5) years after return of the form.

(4)
Advertisements, mailings, or other written communications made by a retail business with a permanent physical location in Kentucky offering an invitation to enter a drawing or sweepstakes shall be exempt from the provisions of this section if the drawing is held at the retailer's permanent physical location in Kentucky and no purchase is necessary for entry.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

A promotional offer shall not:
(1)
State, represent, or imply that a recipient has won a particular prize unless the recipient has won that prize;

(2)
State, represent, or imply that a recipient has a special status or relationship to the person making the promotional offer unless that recipient has such a special status or relationship;

(3)
Require that an entry be accompanied by a payment for a product or service ordered;

(4)
Use a pseudo-check unless the pseudo-check contains a statement printed in at least twelve (12) point type diagonally across its face that it is not a negotiable instrument and has no cash value;

(5)
Use documents, lettering, forms, names, titles, or symbols resembling those of state or federal government agencies;

(6)
State, represent, or imply that the purchase of a product or service will allow an entry to receive priority, make the recipient eligible to receive additional prizes or special treatment for future promotional offers, or that the purchase will affect the recipient's odds of winning a prize.; or

(7)
Use a fictitious person or name for officials, employees, agents, or representatives of the person making the promotional offer.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
Any person aggrieved by a violation of any provision of Sections 1 to 6 of this Act may bring an action in a court of competent jurisdiction against the violator. If the court finds that the defendant has violated any provision of Sections 1 to 6 of this Act, it shall enjoin the defendant from a continuation thereof and award the plaintiff a reasonable attorneys fee. Additionally, the plaintiff shall be entitled to recover three (3) times the amount of any actual damages sustained or three (3) times the fair market value of a prize represented to be awarded to a recipient, whichever is greater. Nothing in this subsection shall abridge any rights to recover punitive damages or to proceed against the violator under any other provision of law including prosecution under criminal law as a Class D felony for intentional violation of Sections 1 to 6 of this Act.

(2)
Any recipient bringing an action under this section must bring the action within one (1) year after any action of the Attorney General has been terminated or within two (2) years after the violation of Sections 1 to 6 of this Act, whichever is later. However, the time limits set out in this subsection may be tolled in the same manner as other causes of action as set out in KRS 413.170.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A violation of Sections 1 to 6 of this Act by any person making a promotional offer shall constitute an unfair, false, misleading, or deceptive act or practice in the conduct of trade or commerce in violation of KRS 367.170.

(2)
All of the remedies, powers, and duties provided for the Attorney General by KRS 367.190 to 367.300 and the penalties provided in KRS 367.990 shall apply with equal force and effect to acts and practices declared unlawful by Sections 1 to 6 of this Act.

(3)
Nothing in Sections 1 to 6 of this Act shall be construed to limit or restrict the exercise of powers or the performance of the duties of the Attorney General authorized under any other provision of law.

(4)
The Attorney General may promulgate administrative regulations reasonable or necessary to carry out the purposes and intent of Sections 1 to 6 of this Act.
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