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AN ACT adopting the Uniform Prudent Investor Act and making changes incidental thereto.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 14 of this Act, unless the context otherwise requires:
(1)
"Fiduciary" means the same as the definition of "fiduciary" found at KRS 386.010;

(2)
"Trust" includes any relationship in which property is owned or administered by a fiduciary;

(3)
"Terms of the trust" includes a court order as well as any statute governing the activities of a fiduciary; and

(4)
"Trust property" and "trust portfolio" include all property of every kind and character owned or administered by a fiduciary.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

(1)
Except as provided in subsection (2) of this section, a fiduciary who invests and manages trust property owes a duty to the beneficiaries of the trust to comply with the requirements of the prudent investor rule established in Sections 1 to 14 of this Act.

(2)
The prudent investor rule, a default rule, may be expanded, restricted, eliminated, or otherwise altered by the terms of the trust. A fiduciary is not liable to a beneficiary to the extent that the fiduciary acted in reasonable reliance on the terms of the trust. 

SECTION 3.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

(1)
A fiduciary shall invest and manage trust property as a prudent investor would, by considering the purposes, terms, distribution requirements, and other circumstances of the trust. In satisfying this standard, a fiduciary shall exercise reasonable care, skill, and caution.

(2)
A fiduciary's investment and management decisions respecting individual assets shall be evaluated not in isolation but in the context of the trust portfolio as a whole and as a part of an overall investment strategy having risk and return objectives reasonably suited to the trust.

(3)
Among circumstances that a fiduciary shall consider in investing and managing trust property, a fiduciary shall consider the provisions of paragraphs (a) to (h) of this subsection to the extent that the provisions are relevant to the trust or its beneficiaries:

(a)
General economic conditions;

(b)
The possible effect of inflation or deflation;

(c)
The expected tax consequences of investment decisions or strategies;

(d)
The role that each investment or course of action plays within the overall trust portfolio, which may include financial assets, interests in closely held enterprises, tangible and intangible property, and real property;

(e)
The expected total return from income and the appreciation of capital;

(f)
Other resources of the beneficiaries;

(g)
Needs for liquidity, regularity of income, and preservation or appreciation of capital; and

(h)
An asset's special relationship or special value, if any, to the purposes of the trust or to one (1) or more of the beneficiaries. 

(4)
A fiduciary shall make a reasonable effort to verify facts relevant to the investment and management of trust property.

(5)
A fiduciary may invest in any kind of property or type of investment consistent with the standards of Sections 1 to 14 of this Act.

(6)
A fiduciary who has special skills or expertise, or is named fiduciary on reliance upon the fiduciary's representation that the fiduciary has special skills or expertise, has a duty to use those special skills or expertise.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

A fiduciary shall diversify the investments of the trust unless the fiduciary reasonably determines that, because of special circumstances, the purposes of the trust are better served without diversifying.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

Within a reasonable time after agreeing to act as a fiduciary or receiving trust property, a fiduciary shall review the trust property and make and implement decisions concerning the retention and disposition of assets, in order to bring the trust portfolio into compliance with the purposes, terms, distribution requirements, and other circumstances of the trust, and with the requirements of Sections 1 to 14 of this Act.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

A fiduciary shall invest and manage the trust property solely in the interest of the beneficiaries.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

If a trust has two (2) or more beneficiaries, the fiduciary shall act impartially in investing and managing trust property, taking into account any differing interests of the beneficiaries.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

In investing and managing trust property, a fiduciary may only incur costs that are appropriate and reasonable in relation to the property, the purposes of the trust, and the skills of the fiduciary.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

Compliance with the prudent investor rule is determined in light of the facts and circumstances existing at the time of a fiduciary's decision or action and not by hindsight.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

(1)
A fiduciary may delegate investment and management functions that a prudent fiduciary of comparable skills could properly delegate under the circumstances. The fiduciary shall exercise reasonable care, skill, and caution in:

(a)
Selecting an agent;

(b)
Establishing the scope and terms of the delegation, consistent with the purposes and terms of the trust; and

(c)
Periodically reviewing the agent's actions in order to monitor the agent's performance and compliance with the terms of the delegation.

(2)
In performing a delegated function, an agent owes a duty to the trust to exercise reasonable care to comply with the terms of the delegation.

(3)
A fiduciary who complies with the requirements of subsection (1) of this section is not liable to the beneficiaries or to the trust for the decisions or actions of the agent to whom the function was delegated.

(4)
By accepting the delegation of a trust function from the fiduciary of a trust that is subject to the law of this Commonwealth, an agent submits to the jurisdiction of the courts of this Commonwealth.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

The following terms or comparable language in the terms of the trust, unless otherwise limited or modified, authorizes any investment or strategy permitted under Sections 1 to 14 of this Act:

(1)
"Investments permissible by law for investment or trust funds";
(2)
"Legal investments";
(3)
"Authorized investments";
(4)
"Using the judgment and care under the circumstances then prevailing that persons of prudence, discretion, and intelligence exercise in the management of their own affairs, not in regard to speculation but in regard to the permanent disposition of their funds, considering the probable income as well as the probable safety of their capital";
(5)
"The standard of care that would be observed by a prudent person, dealing with the property of another";
(6)
"Prudent man rule";
(7)
"Prudent fiduciary rule";
(8)
"Prudent person rule"; or
(9)
"Prudent investor rule".
SECTION 12.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

(1)
Sections 1 to 14 of this Act applies to trusts in existence on its effective date, but only with regard to decisions or actions occurring on or after the effective date.
(2)
Sections 1 to 14 of this Act applies to trusts created on or after its effective date.
SECTION 13.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 14 of this Act shall be applied and construed to effectuate its general purpose to make uniform the law among the states enacting it.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 386 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 14 of this Act may be cited as the "Kentucky Uniform Prudent Investor Act."
Section 15.   KRS 386.800 is amended to read as follows:

As used in KRS 386.805 to 386.840: 

(1)
"Trust" means an express trust created by a trust instrument, including a will, whereby a trustee has the duty to administer a trust asset for the benefit of a named or otherwise described income or principal beneficiary, or both; "trust" does not include a resulting or constructive trust, a business trust which provides for certificates to be issued to the beneficiary, an investment trust, a voting trust, a security instrument, a trust created by the judgment or decree of a court, a liquidation trust, or a trust for the primary purpose of paying dividends, interests, interest coupons, salaries, wages, pensions or profits, or employee benefits of any kind, an instrument wherein a person is nominee or escrowee for another, a trust created in deposits in any financial institution, or other trust the nature of which does not admit of general trust administration; 

(2)
"Trustee" means an original, added, or successor trustee; 

(3)
"Prudent man" means a trustee whose exercise of trust powers is reasonable and equitable in view of the interests of income or principal beneficiaries or both, and in view of the manner in which men of ordinary prudence, diligence, discretion, and judgment would act in the management of their own affairs. However, with regard to the investment of trust assets, a prudent man shall comply with the provisions of Sections 1 to 14 of this Act.

Section 16.   KRS 387.125 is amended to read as follows:

(1)
A guardian shall apply the income or principal of the ward's estate to the payment of debts, taxes, claims, charges, and expenses of the guardianship and, in accordance with KRS 387.065, for the support, care, and education of the ward or the ward's dependents.

(2)
A guardian shall take possession of all of the ward's real and personal property.

(3)
A guardian may sell any of the ward's personal property without District Court authorization or confirmation. To sell any of the ward's real property, a guardian shall comply with the provisions of KRS Chapter 389A.

(4)
A guardian shall invest any of the ward's money or property which is not required for the ward's current support, care and education. The investments made of a ward's funds shall be investments authorized by Sections 1 to 14 of this Act[KRS 386.020].

(5)
A guardian may expend the ward's funds to repair and maintain the ward's personal and real property.

(6)
A guardian may institute or defend actions, claims, or proceedings in any jurisdiction for the protection of the ward's estate. Subject to the approval of the court in which the action, claim, or proceeding has been filed, a guardian may settle or compromise the action, claim, or proceeding on behalf of the ward. If the action, claim, or proceeding has not been filed in any court, the District Court of the county where a guardian qualified shall approve the settlement or compromise. Upon approval of a settlement or compromise, a guardian may execute a release on behalf of the ward. A guardian shall receive any proceeds from a settlement for management in accordance with the provisions of this statute.

(7)
A guardian may lease any real property of the ward until the ward reaches majority, but no lease shall be made for a term longer than seven (7) years unless otherwise approved by the District Court.

(8)
A guardian shall obtain approval from the District Court of the county where the guardian qualified for any of the following made on behalf of the ward:

(a)
Any lease of mineral rights;

(b)
Any lease of oil and gas rights;

(c)
Any sale of timber owned by the ward; or

(d)
Any consolidation agreement, as defined by KRS 353.220.


To aid it in making the decision on a proposed sale, lease, or consolidation agreement, the court shall appoint a guardian ad litem for the ward. The guardian ad litem shall report to the court on the suitability of the transaction.

(9)
A guardian shall comply with the reporting requirements specified in KRS 387.175.

Section 17.   KRS 61.650 is amended to read as follows:

(1)
The board shall be the trustee of the several funds created by KRS 16.510, 61.515, 61.701, and 78.520 and shall have full power to invest and reinvest such funds, subject to the limitations that no investments shall be made except in securities which, at the time of making the investment, are, by law, permitted for the investment of funds by fiduciaries in this state, except that the board may at its discretion purchase common stocks in corporations that do not have a record of paying dividends to their stockholders and may acquire real estate without obtaining the approval of the District Court[ as set forth in KRS 386.020(1)(h)]. Subject to such limitations, the board shall have full power to hold, purchase, sell, assign, transfer, or dispose of, any of the securities or investments in which any of the funds created herein have been invested, as well as of the proceeds of such investments and any moneys belonging to such funds. The board members or any investment manager shall discharge their duties with respect to the assets of the several funds solely in the interest of the members and beneficiaries and:

(a)
For the exclusive purposes of providing benefits to members and their beneficiaries and defraying reasonable expenses of administering the plan;

(b)
With the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims; and

(c)
In accordance with the laws, administrative regulations, and other instruments governing the several funds.

(2)
All registered securities acquired under authority of KRS 61.510 to 61.705 shall be registered in the name "Kentucky Retirement Systems of the Commonwealth of Kentucky" or nominee name as provided by KRS 287.225 and every change in registration, by reason of sale or assignment of such securities, shall be accomplished by the signatures of the chairman or a trustee appointed by the chairman and the general manager of the board of trustees.

(3)
The board, in keeping with its responsibility as trustee and wherever consistent with its fiduciary responsibilities, shall give priority to the investment of funds in obligation calculated to improve the industrial development and enhance the economic welfare of the Commonwealth.

(4)
The contents of real estate appraisals, engineering or feasibility estimates, and evaluations made by or for the system relative to the acquisition or disposition of property, until such time as all of the property has been acquired or sold, shall be excluded from the application of KRS 61.870 to 61.884 and shall be subject to inspection only upon order of a court of competent jurisdiction.

Section 18.   KRS 76.269 is amended to read as follows:

A sanitation district organized under KRS 220.010 to 220.540, a sewer construction district organized under KRS 76.300 to 76.420, and a sewage system owned by any municipality, political subdivision, or any other entity, public or private, may be made a construction subdistrict or incorporated into the district area by the board under the conditions of this section. 

(1)
Any such district or system may be made a construction subdistrict only when: 

(a)
Express, written consent of all bondholders and secured creditors has been obtained; 

(b)
The governing body or owner of such district or system has consented in writing; and 

(c)
The board has determined that the policy of KRS 76.010 to 76.295 will best be served by making such district or system a construction subdistrict. 

(2)
When such district or system has been made a construction subdistrict under subsection (1), KRS 76.241 to 76.253 and KRS 76.257 to 76.259 shall not apply to it. 

(3)
Any such district or system may be incorporated by the board into the district area only when: 

(a)
All debts of the district or system have been paid or an amount of either money or securities lawful as investments under Sections 1 to 14 of this Act[KRS 386.020] has been laid aside to pay them by the governing body or owner of such district or system; 

(b)
The governing body or owner of such district or system has consented in writing;

(c)
Such district or system is not within a sanitation tax district organized under KRS 76.274; and 

(d)
The board has determined that the policy of KRS 76.010 to 76.210 will best be served by incorporating such district or system into the district area. 

Section 19.   KRS 95.915 is amended to read as follows:

The board shall employ one (1) or more qualified investment managers, who shall invest and reinvest the assets of the fund. The qualified investment managers may make any investments which are allowed, at the time of making the investment, to fiduciaries in this state, except that the board may at its discretion authorize the qualified investment managers to purchase common stocks in corporations that do not have a record of paying dividends to their stockholders. Qualified investment managers operating pursuant to the provisions of KRS 95.895 to 95.945 shall not be required to seek District Court approval of investments in real estate and life insurance, endowment, and annuity contracts issued by legal reserve companies authorized to do business in this Commonwealth. Qualified investment managers may select any optional settlement provided in a policy maturing by death or as an endowment[authorized by KRS 386.020(h) and (i)]. The board may grant the qualified investment managers authority to make timely investments. In investing and reinvesting moneys and in acquiring, managing, and disposing of investments, the qualified investment managers shall discharge their duties with respect to the fund solely in the interest of the participants and their beneficiaries and:

(1)
For the exclusive purpose of providing benefits to participants and their beneficiaries and defraying reasonable expenses of administering the fund;

(2)
With the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims;

(3)
By diversifying the investments of the fund so as to minimize the risk of large losses, unless under the circumstances it is clearly prudent not to do so; and

(4)
In accordance with the documents and instruments governing the fund as found in KRS 95.895 to 95.945 or policies adopted by the board.

Section 20.   KRS 164A.110 is amended to read as follows:

Notwithstanding any other provisions of law to the contrary, all moneys received pursuant to the authority of this chapter shall be deemed to be trust funds to be held and applied solely as provided in this chapter. The resolution authorizing any obligations or the trust agreement securing the same may provide that any of such moneys may be temporarily invested pending the disbursement thereof and shall provide that any officer with whom, or any bank or trust company with which, such moneys shall be deposited shall act as trustee of such moneys and shall hold and apply the same for the purposes hereof, subject to such regulations as this chapter and such resolution or trust agreement may provide. Any such moneys or any other moneys of the corporation may be invested as provided in Sections 1 to 14 of this Act[KRS 386.020].

Section 21.   KRS 198A.120 is amended to read as follows:

Notwithstanding any other provisions of law to the contrary, all moneys received pursuant to the authority of this chapter shall be deemed to be trust funds to be held and applied solely as provided in this chapter. The resolution authorizing any obligations or the trust agreement securing the same may provide that any of such moneys may be temporarily invested pending the disbursement thereof and shall provide that any officer with whom, or any bank or trust company with which, such moneys shall be deposited shall act as trustee of such moneys and shall hold and apply the same for the purposes hereof, subject to such regulations as this chapter and such resolution or trust agreement may provide. Any such moneys or any other moneys of the corporation may be invested as provided in Sections 1 to 14 of this Act[KRS 386.020]. 

Section 22.   KRS 212.490 is amended to read as follows:

(1)
The board may receive and accept specific gifts, donations, contributions, or endowments, the principal or income from which, as the case may be, shall be used for a specific purpose other than the ordinary and regular operating costs and expenses, and the board is hereby authorized to receive same and use the principal or income therefrom, as the case may be, for the specific purpose for which such gift, devise, bequest, or endowment was made. The amount of moneys, funds, or assets so on hand or held for the use and benefit of these specific purposes shall not be considered for the purpose of KRS 212.350 to 212.620 as a balance at the end of the board's respective fiscal years for the purpose of reducing the amounts hereinabove provided for operating expenses. 

(2)
Any donations given for immediate expenditure may be expended at the discretion of the board, and such donations as are given to it for investment may be invested or reinvested and the income from such investment or reinvestment expended in accordance with the terms of such donations within the purview of KRS 212.350 to 212.620. 

(3)
Such board shall have the power to mortgage, pledge, sell and convey lands or goods so donated unless specifically prohibited by the terms of the donation and may, in its discretion, expend the proceeds in carrying out the purposes of KRS 212.350 to 212.620 or may if same are sold, invest or reinvest the proceeds in lands or such securities as are permitted for the investment of trust funds in Sections 1 to 14 of this Act[KRS 386.020], provided, however, that where the donor has specified any particular method or kind of investment the wishes of the donor shall be complied with if possible. 

Section 23.   KRS 220.605 is amended to read as follows:

A sewage system owned by any municipality, political subdivision, or any other entity, public or private, may be made a construction subdistrict or incorporated into the district area by the board under the conditions of this section. 

(1)
Any such system may be made a construction subdistrict only when: 

(a)
Express, written consent of all bondholders and secured creditors has been obtained; 

(b)
The governing body or owner of such district or system has consented in writing; and 

(c)
The board has determined that the policy of KRS 220.010 to 220.540 will best be served by making such district or system a construction subdistrict. 

(2)
When such district or system has been made a construction subdistrict under subsection (1), KRS 220.553 to 220.575 and KRS 220.583 to 220.587 shall not apply to it. 

(3)
Any such system may be incorporated by the board into the district areas only when: 

(a)
All debts of the system have been paid or an amount of either money or securities lawful as investments under Sections 1 to 14 of this Act[KRS 386.020] has been laid aside to pay them by the governing body or owner of such district or system; 

(b)
The governing body or owner of such system has consented in writing; 

(c)
The board has determined that the policy of KRS 220.010 to 220.540 will best be served by incorporating such district or system into the district area. 

Section 24.   KRS 224A.170 is amended to read as follows:

Notwithstanding any other provisions of law to the contrary, all moneys, funds, properties, and assets acquired by the authority, pursuant to this chapter, whether as proceeds from the sale of authority revenue bonds or notes, or as authority revenues, or otherwise, shall be deemed to be trust funds, to be held and applied solely as provided by this chapter; and same shall be held by the authority in trust for the purposes of carrying out its powers and duties and for the payment of the authority's revenue bonds or notes, both as to principal and interest, and shall be used and reused as provided in this chapter and shall at no time be deemed to be public funds of the Commonwealth, or of any agency or department thereof. The resolutions of the authority authorizing any revenue bonds or notes, or any trust indenture securing the same, may provide that any such moneys, funds, properties, and assets may be temporarily invested pending the disbursement thereof, and shall provide that any officer with whom, or any bank or trust company with which, any moneys shall be deposited, shall act as trustee of such assets and shall hold and apply the same for the purposes of this chapter, subject to such conditions, restrictions, requirements, limitations, and mandatory investment procedures and requirements as this chapter, and such authorizing resolutions of the authority, or trust indenture, may provide. Any such moneys, funds, properties, and assets or any other moneys of the authority may be invested as provided by Sections 1 to 14 of this Act[KRS 386.020], in addition to such provisions for investment as may be enacted by resolution of the authority. 

Section 25.   The following KRS sections are repealed:

287.277   Standards for bank or trust company acting as fiduciary.

386.020   Authorized investments of trust funds -- Fiduciary to account for profits.

386.023   Investment method alternatives.

386.070   Disposition of unauthorized securities.

386.710   Standard of care and performance.

Section 26.   This Act takes effect August 1, 2000.
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