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AN ACT relating to powers of attorney.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 15 of this Act:
(1)
"Attorney-in-fact" means the person designated in a power of attorney to do acts authorized in that document on behalf of the principal named in that document.

(2)
"Principal" means the person authorizing an attorney-in-fact to act on his behalf in a power of attorney document.

(3)
"Power of attorney" refers to the agency relationship or the written document delineating the relationship between the attorney-in-fact and the principal.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

An attorney-in-fact shall exercise all powers granted under a power of attorney in a fiduciary capacity and shall act with utmost good faith, fair dealing, full disclosure, and fidelity toward the principal.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

The following requirements shall be met for a power of attorney to be valid:
(1)
The attorney in fact shall be eighteen (18) years of age or older and shall be of sound mind at the outset of the relationship and thereafter.

(2)
The power of attorney shall be in writing and signed and dated by either:

(a)
The principal; or
(b)
In the principal's name by some other person in the principal's actual presence and at the principal's direction.


The signature shall be notarized or made in the presence of at least two (2) qualified witnesses, who shall likewise sign the power of attorney in the presence of the principal, and in the presence of each other.

(3)
The power of attorney shall contain a conspicuous statement at the end of the document that it may be revoked by any method set out in Section 7 of this Act.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Unless expressly authorized to do so in the power of attorney document, an attorney-in-fact shall not:
(1)
Take a fee for services as an attorney-in-fact.

(2)
Create, modify, or revoke a trust.

(3)
Fund with the principal's property a trust not created by the principal or by a person authorized to create a trust on behalf of the principal.

(4)
Make or revoke a gift of the principal's property in trust or otherwise.

(5)
Exercise the right to make a disclaimer on behalf of the principal, except for disclaimer of a detrimental transfer made with the approval of the court.

(6)
Create or change survivorship interests in the principal's property or in property in which the principal may have an interest.

(7)
Designate or change the designation of beneficiaries to receive any property, benefit, or contract right on the principal's death.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

No power of attorney may authorize an attorney-in-fact to perform any of the following acts:
(1)
Make, publish, declare, amend, or revoke the principal's will.

(2)
Perform duties under a contract that requires the principal's personal services.

(3)
Make any affidavit as to the principal's personal knowledge.

(4)
Vote in any public election on behalf of the principal.

(5)
Exercise powers and authority granted to the principal as trustee or as a court-appointed fiduciary.

(6)
Make a loan to the attorney-in-fact.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

The following persons are prohibited from being witnesses or notarizing the signatures on a power of attorney and from being witnesses under Section 7 of this Act:
(1)
Anyone under the age of eighteen (18).

(2)
A person named in the power of attorney.

(3)
A person related to the principal or the attorney-in-fact by consanguinity or affinity.

(4)
A beneficiary of the principal under an existing will or trust, or under the descent and distribution statutes of the Commonwealth.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

A power of attorney shall be revoked by:
(1)
A subsequent conflicting power of attorney.

(2)
A writing declaring an intention to revoke the power of attorney, which has been executed in the same manner as provided for the execution of an original power of attorney.

(3)
An oral statement of intent to revoke made by a principal of sound mind in the presence of two (2) qualified witnesses.

(4)
Destruction of the document, in the presence of a qualified witness, by the principal or by some person at the principal's direction.

(5)
The death of the principal.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Until the attorney-in-fact receives actual notice of the principal's revocation, all of the acts done by the attorney-in-fact pursuant to the power of attorney have the same effect and bind the principal or his estate as if the principal had not revoked the power of attorney.

(2)
In addition to any other means of providing actual notice, the attorney-in-fact shall be deemed to have received actual notice of a revocation if a document evidencing the revocation is sent by certified mail, return receipt requested, to the last known address of the attorney-in-fact.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Third parties who exercise due diligence and act in good faith reliance upon the attorney-in-fact's authority shall be held harmless by the principal or his estate from any loss suffered or liability incurred as a result of actions taken prior to receipt of written notice of revocation of the power of attorney or a proceeding to determine the principal's incapacity. Third parties who exercise due diligence and act in good faith upon any representation, direction, decision, or act of the attorney-in-fact shall not be liable to the principal or the principal's estate for their acts.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
The attorney-in-fact shall keep a complete record of all transactions entered into by the attorney-in-fact on the principal's behalf.

(2)
The attorney-in-fact shall render, not later than sixty (60) days after receipt of a written request, an accounting of transactions entered into on the principal's behalf:

(a)
Not more than once in each six (6) month period upon request of the principal or the principal's guardian, conservator, or personal representative;
(b)
Once upon request of an heir, legatee, or devisee of the principal subsequent to the principal's death;
(c)
Pursuant to a court order; and

(d)
As otherwise specified in the power of attorney.
(3)
The records of the attorney-in-fact pertaining to the power of attorney may be inspected and copied by:

(a)
The principal or the principal's guardian, conservator, or personal representative; or

(b)
Any other person, pursuant to court order.
(4)
If an attorney-in-fact fails to deliver a complete accounting or produce records as required by this section, the person requesting the accounting or records may compel the accounting or production through a mandamus action in district court. The prevailing party may recover attorney's fees and court costs if the court finds that the attorney-in-fact failed to render an accounting without just cause.

(5)
(a)
If the financial records or accounting provided by the attorney-in-fact reveals a consequential financial discrepancy, and the district court finds that the attorney-in-fact is not acting for the benefit of a principal who lacks the capacity to control or revoke the power of attorney or that the attorney-in-fact's action or inaction has caused or threatens substantial harm to the principal's person or property in a manner not authorized or intended by the principal, the court may appoint a temporary guardian of the principal's person or estate to exercise any powers of the principal under the power-of-attorney, including the power to revoke the power of attorney, or may enter any other orders without appointment of a guardian as the court deems necessary to provide for the principal's best interests.

(b)
Actions brought under this subsection, either by way of amendment of the complaint in the mandamus action provided for in subsection (4) of this section, or otherwise, shall rise to the top of the docket and be addressed by the court with all possible speed.
(6)
The provisions of this section are not subject to limitation or waiver in the power of attorney.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

A principal may nominate, by a durable power of attorney, the guardian of his estate or of his person for consideration by the court if incapacity proceedings for the principal's estate or person are thereafter commenced. The court shall make its appointment in accordance with the principal's most recent nomination in a durable power of attorney except for good cause or disqualification.

Section 12.   KRS 386.093 is repealed and reenacted as a new section of KRS Chapter 454 to read as follows:

(1)
As used in this section, "durable power of attorney" means a power of attorney by which a principal designates another as the principal's attorney in fact in writing and the writing contains the words, "This power of attorney shall not be affected by subsequent disability or incapacity of the principal, or lapse of time", or "This power of attorney shall become effective upon the disability or incapacity of the principal", or similar words showing the intent of the principal that the authority conferred shall be exercisable notwithstanding the principal's subsequent disability or incapacity, and, unless it states a time of termination, notwithstanding the lapse of time since the execution of the instrument.

(2)
All acts done by an attorney in fact under a durable power of attorney during any period of disability or incapacity of the principal have the same effect and inure to the benefit of and bind the principal and the principal's successors in interest as if the principal were competent and not disabled. Unless the instrument states a time of termination, the power is exercisable notwithstanding the lapse of time since the execution of the instrument.

(3)
The death of a principal who has executed a written power of attorney, durable or otherwise, does not revoke or terminate the agency as to the attorney in fact or other person, who, without actual knowledge of the death of the principal, acts in good faith under the power. Any action so taken, unless otherwise invalid or unenforceable, binds successors in interest of the principal.

(4)
The disability or incapacity of the principal who has previously executed a written power of attorney that is not a durable power does not revoke or terminate the agency as to the attorney in fact or other person, who, without actual knowledge of the disability or incapacity of the principal, acts in good faith under the power. Any action so taken, unless otherwise invalid or unenforceable, binds the principal and the principal's successors in interest.

(5)
If the power of attorney is to become effective upon the disability or incapacity of the principal, the principal may specify the conditions under which the power is to become effective and may designate the person, persons, or institution responsible for making the determination of disability or incapacity. If the principal fails to so specify, the power shall become effective upon a written determination by two (2) physicians that the principal is unable, by reason of physical or mental disability, to prudently manage or care for the principal's person or property, which written determination shall be conclusive proof of the attorney in fact's power to act pursuant to the power of attorney. The two (2) physicians making the determination shall be licensed to practice medicine.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

In addition to any other allowable venue, venue in any civil action arising from Sections 1 to 15 of this Act shall be proper in the county in which the principal resides.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 15 of this Act shall apply only to powers of attorney executed after the effective date of this Act.
SECTION 15.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 15 of this Act may be cited as the Kentucky Power of Attorney Act.

Section 16.   KRS 387.530 is amended to read as follows:

(1)
A petition for a determination of partial disability or disability and the appointment of a limited guardian, guardian, limited conservator, or conservator may be filed by any interested person or by an individual needing guardianship or conservatorship. The petition shall set forth the following:

(a)
The name and address of the respondent;

(b)
The date of birth of the respondent, if known;

(c)
The nature and degree of the alleged disability of the respondent;

(d)
The facts and reasons supporting the need for guardianship or conservatorship;

(e)
A description and approximation of the value of the respondent's financial resources, including government benefits, insurance entitlements, and anticipated yearly income, if known;

(f)
The names and addresses of the respondent's next of kin, if known;

(g)
The name and address of the individual or facility, if any, having custody of the respondent;

(h)
The name, address and interest of the petitioner;

(i)
The name and address of the petitioner's attorney, if any; and

(j)
The name and address of any person or entity appointed by the respondent as respondent's attorney in fact under a durable power of attorney, as defined in Section 12 of this Act[KRS 386.093(1)], or as respondent's surrogate to make health care decisions under an advance directive.

(2)
The petition shall be accompanied by a verified application of the person or entity desiring appointment as limited guardian, guardian, limited conservator, or conservator. The application shall state the name, address, and qualifications of the applicant and his relationship to the respondent. If it is proposed that a standby limited guardian, guardian, limited conservator, or conservator be designated, the petition shall also be accompanied by the application of the person or entity desiring to be so designated. Additional petitions may be filed prior to the date of the hearing by other persons desiring appointment.
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