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AN ACT relating to public safety and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 17.500 is amended to read as follows:

As used in KRS 17.500 to 17.540:

(1)
"Cabinet" means the Justice Cabinet.

(2)
(a)
Except as provided in paragraph (b) of this subsection, "criminal offense against a victim who is a minor" means any of the following offenses if the victim is under the age of eighteen (18) at the time of the commission of the offense:
1.
Kidnapping, as set forth in KRS 509.040, except by a parent;
2.
Unlawful confinement, as set forth in KRS 509.020, except by a parent;
3.
Sex crime;
4.
Promoting a sexual performance of a minor, as set forth in KRS 531.320;
5.
Promoting prostitution, as set forth in KRS 529.030, 529.040, and 529.050, when the defendant advances or profits from the prostitution of a person under the age of eighteen (18);
6.
Use of a minor in a sexual performance, as set forth in KRS 531.310;
7.
Sexual abuse, as set forth in KRS 510.120 and 510.130;
8.
Any attempt to commit any of the offenses described in subparagraphs 1. to 7. of this paragraph; and
9.
Solicitation to commit any of the offenses described in subparagraphs 1. to 7. of this paragraph.
(b)
Conduct which is criminal only because of the age of the victim shall not be considered a criminal offense against a victim who is a minor if the perpetrator was under the age of eighteen (18) at the time of the commission of the offense.
(3)
"Law enforcement agency" means any lawfully-organized investigative agency, police unit, or police force of federal, state, county, city, metropolitan government, or a combination of these, responsible for the detection of crime and the enforcement of the general criminal federal or state laws.

(4)
"Registrant" means:

(a)
Any person eighteen (18) years of age or older at the time of the offense or any youthful offender, as defined in KRS 600.020, who has committed or attempted to commit:
1.
A sex crime; or
2.
A criminal offense against a victim who is a minor; or

(b)
Any person identified in subsection (7) of Section 2 of this Act who is required to register under federal law or the laws of another state or territory; or

(c)
Any person identified in subsection (7) of Section 2 of this Act who has been convicted of an offense under the laws of another state or territory that would require registration if committed in this Commonwealth.
(5)[(3)]
"Registrant[Sex offender] information" means the name, Social Security number, age, race, sex, date of birth, height, weight, hair and eye color, fingerprints, a photograph, aliases used, residence, vehicle registration data, a brief description of the crime or crimes committed, and other information the cabinet determines, by administrative regulation, may be useful in the identification of registrants[sex offenders].

(6)[(4)]
"Sex crime" means a felony offense defined in KRS Chapter 510, KRS 530.020, 530.064, or 531.310, a felony attempt to commit a sex crime, or similar offenses in another jurisdiction.

Section 2.   KRS 17.510 is amended to read as follows:

(1)
The cabinet shall develop and implement an[a sex] offender registration system which includes creating a new computerized information file to be accessed through the Law Information Network of Kentucky.

(2)
A registrant shall, on or before the date of[Any person eighteen (18) years of age or older at the time of the offense or any youthful offender who has committed or attempted to commit a sex crime shall, within ten (10) days after] his release by the court, the parole board,[ or] the cabinet, or any local detention facility, register with the appropriate local probation and parole office in the county in which he resides.

(3)
Any person required to register pursuant to subsection (4)[(2)] of this section shall be informed of the duty to register[ under this section] by the court at the time of sentencing and by the official in charge of the place of confinement upon release. The court and the official shall require the person to read and sign any form that may be required by the cabinet, stating that the duty of the person to register[ under this section] has been explained to the person. The court and the official in charge of the place of confinement shall require the releasee to complete the acknowledgment form and the court or the official shall retain the original completed form. The official shall then send the form to the Information Services Center, Kentucky State Police, Frankfort, Kentucky.

(4)
The court or the official shall order the person to:

(a)
Register with the appropriate local probation and parole office; and
(b)
Report to a local detention facility within forty-eight (48) hours. The facility shall obtain the person's fingerprints under KRS 441.046 and the person's photograph. The local detention facility shall send the fingerprints and the photograph to the Information Services Center, Kentucky State Police, Frankfort, Kentucky 40601.

(5)
The appropriate probation and parole office or the Megan's Law administrator shall send the registration form containing the registrant information, along with any special conditions imposed by the court or the Parole Board,[shall send the form] to the Information Services Center, Kentucky State Police, Frankfort, Kentucky 40601.

(6)
The Justice Cabinet shall provide registrant information, as well as any special condition imposed by the court or the Parole Board, to all state and local law enforcement agencies[Any person who has pled guilty or been convicted in a court of another state, of a court of the United States, or a court martial of the United States Armed Forces of the commission or attempt to commit a sex crime shall be informed at the time of his relocation to Kentucky of the duty to register under this section by the interstate compact officer of the Department of Corrections or the Department of Juvenile Justice. The officer shall require the person to read and sign any form that may be required by the cabinet, stating that the duty of the person to register under this section has been explained. The officer shall order the person to complete the registration form. The officer shall then send the form to the Information Services Center, Kentucky State Police, Frankfort, Kentucky].

(7)
If a person is required to register[ as a sex offender] under federal law or the laws of another state or territory, or if the person has been convicted of an offense under the laws of another state or territory that would require registration[ under this section] if committed in this Commonwealth, that person upon changing residence from the other state or territory of the United States to the Commonwealth or upon entering the Commonwealth for employment, to carry on a vocation, or as a student shall comply with the registration requirement of this section. As used in this subsection, "employment" or "carry on a vocation" includes employment that is full-time or part-time for a period exceeding fourteen (14) days or for an aggregate period of time exceeding thirty (30) days during any calendar year, whether financially compensated, volunteered, or for the purpose of government or educational benefit. As used in this subsection, "student" means a person who is enrolled on a full-time or part-time basis, in any public or private educational institution, including any secondary school, trade or professional institution, or institution of higher education.

(8)
Any person who has pled guilty or been convicted in a court of another state or territory, of a court of the United States, or a court-martial of the United States Armed Services of the commission or attempt to commit a crime that would require registration under subsection (7) of this section shall be informed at the time of his or her relocation to Kentucky of the duty to register under this subsection by the interstate compact officer of the Department of Corrections or the Department of Juvenile Justice. The officer shall require that the person read, complete, and sign any form that may be required by the cabinet, stating that the duty of the person to register under this subsection has been explained. The officer shall order the person to complete and sign the registration form. The officer shall then send the form to the Information Services Center, Kentucky State Police, Frankfort, Kentucky 40601.
(9)
The registration form shall be a written statement signed by the person which shall include registrant[sex offender] information.

(10)[(9)]
For purposes of this section and KRS 17.550 to 17.991, a post office box number shall not be considered an address.

(11)
(a)[(10)]
If the residence address of any registrant changes, and the registrant remains in the same county, the registrant shall register, on or before the date of the change of address, with the appropriate local probation and parole office in the county in which he or she resides[the person shall register, within ten (10) days of the change of address, with the appropriate local probation and parole office in the county of his new residence].

(b)
If the residence address of any registrant changes to a new county or to a new state, the registrant shall notify his or her current local probation and parole office of the new residence address on or before the date of the change of address. He shall register, within five (5) days of the change of address, with the appropriate local probation and parole office in the county of his or her new residence or the appropriate law enforcement officer in the new state.

(c)
The appropriate local probation and parole office shall send this information to the Information Services Center, Kentucky State Police, Frankfort, Kentucky.

(12)[(11)]
A registrant[Any person required to register under this section] who violates any of the provisions of this section is guilty of a Class D felony[A misdemeanor].

(13)[(12)]
A registrant[Any person required to register under this section] who knowingly provides false, misleading, or incomplete information is guilty of a Class D felony[A misdemeanor].

(14)[(13)]
The appropriate court, parole authority, or corrections agency shall be immediately notified to consider revocation of the parole, probation, or conditional discharge of any person released under its authority who has failed to register within the prescribed time period as required by this section.

[(14)
The statement required by subsection (6) of this section shall not be open to inspection by the public and may only be accessible to law enforcement agencies.

(15)
Any person who disseminates, receives, or otherwise uses or attempts to use information in the registry database, knowing the dissemination, receipt, or use is for a purpose other than authorized by law, shall be guilty of a Class A misdemeanor.]
Section 3.   KRS 17.520 is amended to read as follows:

(1)
An offender who is a registrant, upon his or her release by the court, the Parole Board, the cabinet, or any detention facility, shall be required to register for a period of time under this section.

(2)
(a)
Lifetime registration is required for:
1.
Any person who has been convicted of kidnapping, as set forth in KRS 509.040, when the victim is under the age of eighteen (18) at the time of the commission of the offense, except when the offense is committed by a parent;

2.
Any person who has been convicted of unlawful confinement, as set forth in KRS 509.020, when the victim is under the age of eighteen (18) at the time of the commission of the offense, except when the offense is committed by a custodial parent;

3.
Any person convicted of a sex crime:

a.
Who has one (1) or more prior convictions of a criminal offense against a victim who is a minor; or

b.
Who has one (1) or more prior sex crime convictions;

4.
Any person who has been convicted of two (2) or more crimes against a victim who is a minor;

5.
Any person who has been convicted of:

a.
Rape in the first degree under KRS 510.040;

b.
Sodomy in the first degree under KRS 510.070; or

c.
Sexual abuse in the first degree under KRS 510.110; and

6.
Any person designated by the sentencing court as a high risk sex offender, as defined in Section 4 of this Act.

(3)
All other registrants are required to register for ten (10) years following discharge from confinement or ten (10) years following the maximum discharge date on probation, shock probation, conditional discharge, parole, or other form of early release, whichever period is greater.

(4)
If a person required to register under this section is reincarcerated for another offense or as the result of having violated the terms of probation, parole, or conditional discharge, the registration requirements are tolled during the reincarceration.

(5)
An offender who has pled guilty or been convicted in a court of another state or territory, of a court of the United States, or a court-martial of the United States Armed Forces who is required to register in Kentucky shall be subject to registration in Kentucky based on the conviction in the foreign jurisdiction.

(6)
The court shall designate the registration period as mandated by this section in its judgment and shall cause a copy of its judgment to be mailed to the Information Services Center, Kentucky State Police, Frankfort, Kentucky 40601.[Persons classified as high risk sex offenders as provided by subsection (3) of KRS 17.550 shall remain registered for the lifetime of the offender, unless redesignated pursuant to KRS 17.578.

(2)
Persons classified as low or moderate risk sex offenders shall remain registered for a period of ten (10) years following their discharge from confinement or ten (10) years following their maximum discharge date on probation, shock probation, conditional discharge, parole, or other form of early release, whichever period is greater.

(3)
If a sex offender is reincarcerated for another offense or as the result of having violated the terms of probation, parole, or conditional discharge, the registration requirements are tolled during the subsequent incarceration.]
Section 4.   KRS 17.550 is amended to read as follows:

As used in KRS 17.550 to 17.991, the following definitions shall apply:

(1)
"The board" means the Sex Offender Risk Assessment Advisory Board created under KRS 17.554;

(2)
"Sex offender" means a person who has been convicted of a sex crime as defined in KRS 17.500[ who suffers from a mental or behavioral abnormality or personality disorder characterized by a pattern or repetitive, compulsive behavior that makes the offender a threat to public safety];

(3)
"High risk sex offender" means a sex offender who meets the criteria established by the Sex Offender Risk Assessment Advisory Board that have been demonstrated to correlate with a high risk of recommitting a sex crime.[ This term means the same as a sexually violent predator as defined by 42 U.S.C. sec. 14071.] A person determined to be a sexually violent predator in a federal jurisdiction or in another state shall[will] be classified as a high risk sex offender for the purpose of this section;

(4)
"Moderate risk sex offender" means a sex offender who meets the criteria established by the Sex Offender Risk Assessment Advisory Board that have been demonstrated to correlate with a moderate risk of recommitting a sex crime;

(5)
"Low risk sex offender" means a sex offender who meets the criteria established by the Sex Offender Risk Assessment Advisory Board that have been demonstrated to correlate with a low risk of recommitting a sex crime;

(6)[
"Mental or behavioral abnormality" means a congenital or acquired condition that affects the emotional or volitional capacity of a person in a manner that predisposes that individual to the commission of a sex crime;

(7)
"Personality disorder" means a condition where a person exhibits personality traits which are inflexible and maladaptive and cause either significant functional impairment or subjective distress;

(8)]
"Approved risk assessment[Certified] provider" means a qualified mental health professional, as defined in KRS 202A.211(12), approved[certified] by the Sex Offender Risk Assessment Advisory Board to conduct sexual offender risk assessments pursuant to KRS 17.550 to 17.991, or presentence assessment pursuant to KRS 532.050, or risk assessments related to probation or conditional discharge pursuant to KRS 439.265, 439.267, 439.575, and 532.045;[ and]
(7)
"Approved treatment provider" means a mental health professional licensed or certified in Kentucky whose scope of practice includes provision of mental health treatment services, and who is approved by the Sex Offender Risk Assessment Advisory Board, under administrative regulations promulgated by the board, to provide sex offender treatment to adults and youthful offenders, as defined in KRS 600.020, as a condition of probation, shock probation, prerelease probation, conditional discharge, or parole; and
(8)[(9)]
"Victim" means victim as defined by KRS 421.500.

Section 5.   KRS 17.552 is amended to read as follows:

No person shall conduct sexual offender risk assessments pursuant to KRS 17.550 to 17.991, or risk[presentence] assessments pursuant to KRS 532.050, or risk assessments related to probation or conditional discharge pursuant to KRS 439.265, 439.267, 439.575, and 532.045, or parole, or provide treatment as a condition of probation, shock probation, prerelease probation, conditional discharge, or parole without first obtaining approval under administrative regulations promulgated by[a certification from] the Sex Offender Risk Assessment Advisory Board.

Section 6.   KRS 17.570 is amended to read as follows:

(1)
Within six (6) months prior to the discharge, release, or parole of a sex offender, an approved risk assessment provider shall complete a risk assessment and forward the assessment to the sentencing court[Upon conviction of a "sex crime" as defined in KRS 17.500 and within sixty (60) calendar days prior to the discharge, release, or parole of a sex offender, the sentencing court shall order a sex offender risk assessment by a certified provider] for the following purposes:

(a)
To determine whether the offender should be classified as a high, moderate, or low risk sex offender;

(b)
To designate the length of time a sex offender shall register pursuant to KRS 17.500 to 17.540; and

(c)
To designate the type of community notification that shall be provided upon the release of the sex offender pursuant to KRS 17.500 to 17.540.

(2)
The sex offender shall pay for any assessment required pursuant to KRS 17.550 to 17.991 up to the offender's ability to pay but not more than the actual cost of the assessment.

(3)
In making the determination of risk, the sentencing court shall review the recommendations of the approved risk assessment[certified] provider along with any statement by a victim or victims and any materials submitted by the sex offender.

(4)
(a)
Except as provided in paragraph (b) of this subsection, information regarding the victim received by the court, or by the approved risk assessment provider doing the risk assessment, from the victim or any collateral source shall be confidential and shall not be disclosed for any purpose. This information shall include but shall not be limited to:
1.
Name;
2.
Address;
3.
Occupation;
4.
Phone number;
5.
Marital status; and
6.
Physical description.
(b)
The nature of the offense and the impact on the victim may be disclosed.
(5)
The court shall conduct an evidentiary[a] hearing[ in accordance with the Rules of Criminal Procedure] and shall allow the sex offender to appear and be heard. The commonwealth attorney shall represent the interest of the Commonwealth in this hearing and shall bear the burden of establishing the level of risk by clear and convincing evidence.
(6)[(5)]
The court shall inform the sex offender of the right to have counsel appointed in accordance with KRS 31.070 and 31.110.

(7)[(6)]
The sentencing court shall issue findings of fact and conclusions of law and enter an order designating the level of risk.

(8)[(7)]
The order designating risk shall be subject to appeal.

(9)[(8)]
Upon release, either by probation, conditional discharge, parole, or serve-out, the sentencing court or the official in charge of the place of commitment shall forward the risk determination that the sentencing court has issued for that sex offender to the Justice Cabinet and the Information Services Center of the Kentucky State Police, Frankfort, Kentucky 40601[sheriff of the county to which the offender is to be released].

Section 7.   KRS 17.572 is amended to read as follows:

(1)
If the offender is determined to be a high risk sex offender, the notification shall include registrant[offender] information, as defined in KRS 17.500(5), and any special conditions imposed by the court or the Parole Board, except that[.] the Social Security number and fingerprints of the offender shall be released only to law enforcement agencies[not be released to those persons identified in paragraphs (c), (d), and (f) of this subsection]. The following persons[individuals] shall be notified by the secretary of the Justice Cabinet, or the secretary's designee[sheriff of the county to which the offender is to be released]:

(a)
All state and local law enforcement agencies[The law enforcement agency having jurisdiction];

(b)
An individual, an agency, an organization, or a group that registers with the Department of Corrections shall be notified through an automated notification system as set forth in administrative regulations promulgated by the Justice Cabinet; and[The law enforcement agency having had jurisdiction at the time of the offender's conviction;]
(c)[
Victims who have requested to be notified;

(d)
The Information Services Center, Kentucky State Police;

(e)
Any agency, organization, or group serving individuals who have similar characteristics to the previous victims of the offender, if the agency, organization, or group has filed a request for notification with the local sheriff; and

(f)]
The general public through:

1.
[Statewide ]Media outlets as provided in administrative regulations promulgated by the Justice Cabinet; and

2.
A public website operated and maintained by the Kentucky State Police. Any information that a person obtains from the public website shall be public information that can be republished or disseminated[by any other means as technology becomes available].

(2)
(a)[
Upon a finding by the sentencing court that the offender is a high risk sexual offender, the designation shall continue until the sentencing court determines that the individual is no longer a high risk sex offender.

(3)]
An offender who has been designated by the sentencing court to be a high risk sex offender shall upon his release by the court, parole board, or the cabinet be required to register under Section 2 of this Act[for his lifetime in accordance with the provisions of KRS 17.510] and shall be subject to community notification pursuant to this section and KRS 17.574.

(b)
An offender who has been designated by the sentencing court to be a moderate or low risk offender shall, upon his or her release by the court, parole board, or the cabinet, be required to register under Section 2 of this Act and shall be subject to community notification under this section and KRS 17.574.

(c)
A sex offender from a foreign jurisdiction who is required to register in Kentucky shall be subject to registration and notification in Kentucky based on the risk level established in the foreign jurisdiction.
(3)[(4)]
If the offender is determined to be a moderate risk sex offender, the notification shall include offender information as defined under KRS 17.500, the zip code in which the offender resides, and any special conditions imposed by the court or the Parole Board, except that[.] the Social Security number, fingerprints, personal residential address, and vehicle registration shall be disclosed only to law enforcement agencies[not be disclosed to the individuals identified in paragraphs (c) and (e) of this subsection]. The following persons[individuals] shall be notified by the secretary of the Justice Cabinet, or the secretary's designee[sheriff of the county to which the offender is released]:

(a)
The sheriff in the county where the offender will reside[law enforcement agency having jurisdiction];

(b)
The sheriff[law enforcement agency] having had jurisdiction at the time of the offender's conviction;

(c)
An individual, an agency, an organization, or a group that registers with the Department of Corrections shall be notified through an automated notification system as set forth in administrative regulations promulgated by the Justice Cabinet[Victims who have requested to be notified]; and
(d)
The general public through the public website established under subsection (1)(c)2. of this section. Any information that a person obtains from the public website shall be public information that can be republished or disseminated[Information Services Center, Kentucky State Police; and

(e)
Any agency, organization, or group serving individuals who have similar characteristics to the previous victim or victims of the sexual offender, if the agency, organization, or group has filed a request for notification with the local sheriff].

(5)
If the offender is determined to be a low risk sex offender, the notification shall include offender information as defined in KRS 17.500, except that[.] the Social Security number, fingerprints, personal residential address, and vehicle registration shall[ not] be disclosed only to law enforcement agencies[the persons identified in paragraph (c) of this subsection]. The following persons[individuals] shall be notified by the secretary of the Justice Cabinet, or the secretary's designee[sheriff of the county to which the offender is released]:

(a)
The sheriff having jurisdiction in the county where the offender will reside[law enforcement agency having jurisdiction];

(b)
The sheriff[law enforcement agency] having had jurisdiction at the time of the offender's conviction; and
(c)
An individual, an agency, an organization, or a group that registers with the Department of Corrections shall be notified through an automated notification system as set forth in administrative regulations promulgated by the Justice Cabinet[Victims who have requested to be notified; and

(d)
The Information Services Center, Kentucky State Police].

Section 8.   KRS 17.576 is amended to read as follows:

Communications made in the course of sexual offender risk assessments pursuant to KRS 17.550 to 17.991, or presentence assessments pursuant to KRS 532.050, or assessments related to probation or conditional discharge pursuant to KRS 439.265, 439.267, or 532.045 to the approved risk assessment[certified] provider and any employee of the approved risk assessment[certified] provider who is assigned to assist in the assessments shall be privileged from disclosure in any civil or criminal proceeding, other than proceedings to determine or assign the level of risk, unless the offender consents in writing to the disclosure or the communication is related to an ongoing criminal investigation. The sexual offender shall be informed in writing of the limits of the privilege created in this section.

Section 9.   KRS 17.578 is amended to read as follows:

An offender required to register under the provisions of this chapter shall be relieved of any further duty to register only upon reversal of the underlying conviction or upon a pardon[(1)
A person designated a "high risk sex offender" and who is required to register for his lifetime pursuant to the provisions of this chapter may be relieved of any further duty to register upon the grant of a petition for relief by the sentencing court entered no earlier than ten (10) years after the date of discharge from probation, parole, or release from incarceration, whichever is most recent. If the petition is denied, the person may petition for relief from the high risk designation every five (5) years thereafter.
(2)
Upon receipt of the petition for relief, the sentencing court shall request an updated assessment to a certified provider.

(3)
The sentencing court shall conduct a second hearing as provided in KRS 17.570].

SECTION 10.   A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS FOLLOWS:

No sex offender, as defined in Section 4 of this Act, placed on probation, parole, or any form of supervised release shall reside within one thousand (1,000) feet of a high school, middle school, elementary school, preschool, or licensed day care facility. The measurement shall be taken in a straight line from the nearest wall of the school to the place of violation.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS FOLLOWS:

The following shall be deemed agents of the Commonwealth and therefore shall be immune from suit for good faith conduct under KRS 17.500 to 17.540 and KRS 17.550 to 17.991:
(1)
Law enforcement agencies;

(2)
Independent contractors acting at the direction of law enforcement agencies;

(3)
State and county officials, including members of the Sex Offender Risk Assessment Advisory Board;

(4)
Approved risk assessment providers, as defined under Section 4 of this Act, and approved treatment providers, as defined under Section 4 of this Act; and

(5)
Employees of any of the agencies, entities, and persons identified in subsections (1), (2), (3), and (4) of this section.

Section 12.   KRS 197.410 is amended to read as follows:

(1)
A person is considered to be a "sexual offender" as used in this chapter when he:

(a)
Has been adjudicated guilty of a sex crime, as defined in Section 1 of this Act, or any similar offenses in another jurisdiction[any felony described in KRS Chapter 510]; or

(b)[
Has been adjudicated guilty of any other felony committed in conjunction with a misdemeanor described in KRS Chapter 510; or

(c)
Has been adjudicated guilty of any felony under KRS 506.010 when the crime attempted is a felony or misdemeanor described in KRS Chapter 510; or

(d)]
Has been adjudicated guilty of a felony offense under KRS 530.020[; or

(e)
Has been adjudicated guilty of a felony offense relating to sexual activity under KRS 530.064; or

(f)
Has been adjudicated guilty of a felony offense under KRS 531.310].

(2)
A sexual offender becomes an "eligible sexual offender" when the sentencing court or department officials, or both, determine that the offender:

(a)
Has demonstrated evidence of a mental, emotional, or behavioral disorder, but not active psychosis or mental retardation; and

(b)
Is likely to benefit from the program.

(3)
"Department" is the Department of Corrections.

Section 13.   KRS 197.440 is amended to read as follows:

Communications made in the application for or in the course of a sexual offender's diagnosis and treatment in the program between a sexual offender or member of the offender's family and any employee of the department who is assigned to work in the program, or approved treatment provider, as defined in Section 4 of this Act, shall be privileged from disclosure in any civil or criminal proceeding, other than proceedings to determine or assign the level of risk, unless the offender consents in writing to the disclosure or the communication is related to an ongoing criminal investigation. The privilege created by this section shall not extend to disclosures made for the purpose of determining whether the offender should continue to participate in the program. The offender shall be informed in writing of the limits of the privilege created in this section.

Section 14.   KRS 439.265 is amended to read as follows:

(1)
Subject to the provisions of KRS Chapter 439 and Chapters 500 to 534, any Circuit Court may, upon motion of the defendant made not earlier than thirty (30) days nor later than one hundred eighty (180) days after the defendant has been incarcerated in a county jail following his conviction and sentencing pending delivery to the institution to which he has been sentenced, or delivered to the keeper of the institution to which he has been sentenced, suspend the further execution of the sentence and place the defendant on probation upon terms the court determines. Time spent on any form of release following conviction shall not count toward time required under this section.

(2)
The court shall consider any motion filed in accordance with subsection (1) of this section within sixty (60) days of the filing date of that motion, and shall enter its ruling within ten (10) days after considering the motion. The defendant may, in the discretion of the trial court, have the right to a hearing on any motion he may file, or have filed for him, that would suspend further execution of sentence. Any court order granting or denying a motion to suspend further execution of sentence is not reviewable.

(3)
(a)
During the period in which the defendant may file a motion pursuant to this statute, the sentencing judge, within his or her discretion, may order that the defendant be held in a local detention facility that is not at or above maximum capacity until such time as the court rules on said motion. During this period of detention, and prior to the court's ruling on said motion, the court may require the defendant to participate in any approved community work program or other forms of work release. Persons held in the county jail pursuant to this subsection shall not be subject to transfer to a state correctional facility until the decision is made not to place the petitioner on shock probation.

(b)
The provisions concerning community work programs or other forms of work release shall apply only to persons convicted of Class C or Class D felonies, and may be granted only after a hearing at which the Commonwealth's attorney has the opportunity to present arguments in favor or opposition thereto.

(4)
If the defendant has been convicted of an offense under KRS 510.040, 510.050, 510.070, 510.080, 530.020, 530.064, or 531.310, or criminal attempt to commit any of these offenses under KRS 506.010, the sentence shall not be suspended, in accordance with KRS 532.045.

(5)
When a defendant has been convicted of a sex crime, as defined in Section 1 of this Act, prior to considering the motion to suspend a sentence, the court shall determine if the offender is eligible for probation. Upon a finding that the offender is eligible for probation, the court shall order an approved risk assessment provider, as defined in Section 4 of this Act, to perform a sex offender risk assessment or an update of any sex offender risk assessment completed within the past twelve (12) months[If the defendant has been convicted of an offense under KRS 510.060, 510.090, or 510.110, prior to considering the motion to suspend a sentence, the court shall order an evaluation of the defendant to be conducted by the sex offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services]. The risk assessment[evaluation] shall provide to the court a recommendation related to the risk of a repeat offense by the defendant and the defendant's amenability to treatment, and shall be considered by the court in determining whether to suspend the sentence. If the court suspends the sentence and places the defendant on probation, the provisions of KRS 532.045(3) to (7) shall apply.

(6)
The authority granted in this section shall be exercised by the judge who imposed sentence on the defendant, unless he is unable to act and it appears that his inability to act should continue beyond the expiration of the term of the court. In such case, the judge who imposed sentence shall assign a judge to dispose of a motion filed under this section, or as prescribed by the rules and practices concerning the responsibility for disposition of criminal matters.

(7)
The provisions of this section shall not apply where a sentence of death has been imposed.

Section 15.   KRS 532.045 is amended to read as follows:

(1)
As used in this section:

(a)
"Position of authority" means, but is not limited to, the position occupied by a biological parent, adoptive parent, stepparent, foster parent, relative, household member, adult youth leader, recreational staff, or volunteer who is an adult, adult athletic manager, adult coach, teacher, classified school employee, certified school employee, counselor, staff, or volunteer for either a residential treatment facility, a holding facility as defined in KRS 600.020, or a detention facility as defined in KRS 520.010(4), staff or volunteer with a youth services organization, religious leader, health care provider, or employer;

(b)
"Position of special trust" means a position occupied by a person in a position of authority who by reason of that position is able to exercise undue influence over the minor; and

(c)
"Substantial sexual conduct" means penetration of the vagina or rectum by the penis of the offender or the victim, by any foreign object; oral copulation; or masturbation of either the minor or the offender.

(2)
Notwithstanding other provisions of applicable law, probation shall not be granted to, nor shall the execution or imposition of sentence be suspended for, nor shall a finding bringing the defendant within the provision of this section be stricken for a person convicted of violating KRS 510.040, 510.050, 510.070, 510.080, 529.030 to 529.050, 529.070, 530.020, 531.310, 531.320, 531.370, or criminal attempt to commit any of these offenses under KRS 506.010, and, who meets one (1) or more of the following criteria:

(a)
A person who commits any of the offenses enumerated in this subsection against a minor by the use of force, violence, duress, menace, or threat of bodily harm;

(b)
A person who, in committing any of the offenses enumerated in this subsection, caused bodily injury to the minor;

(c)
A person convicted of any of the offenses enumerated in this subsection and who was a stranger to the minor or made friends with the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection, unless the defendant honestly and reasonably believed the minor was eighteen (18) years old or older;

(d)
A person who used a dangerous instrument or deadly weapon against a minor during the commission of any of the offenses enumerated in this subsection;

(e)
A person convicted of any of the offenses enumerated in this subsection and who has had a prior conviction of assaulting a minor, with intent to commit an act constituting any of the offenses enumerated in this subsection;

(f)
A person convicted of kidnapping a minor in violation of the Kentucky penal code and who kidnapped the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection;

(g)
A person who is convicted of committing any of the offenses enumerated in this subsection on more than one (1) minor at the same time or in the same course of conduct;

(h)
A person who in committing any of the offenses enumerated in this subsection has substantial sexual conduct with a minor under the age of fourteen (14) years; or

(i)
A person who occupies a position of special trust and commits an act of substantial sexual conduct.


Nothing in this section shall be construed to prohibit the additional period of three (3) years conditional discharge required by KRS 532.043.

(3)
If a person is not otherwise prohibited from obtaining probation or conditional discharge under subsection (2), the court may impose on the person a period of probation or conditional discharge. Probation or conditional discharge shall not be granted until the court is in receipt of a sex offender risk assessment[an evaluation] of the offender performed by the approved risk assessment provider, as defined in Section 4 of this Act[sex offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services]. The court shall use the sex offender risk assessment[evaluation] in determining the appropriateness of probation or conditional discharge.

(4)
If the court grants probation or conditional discharge, the offender shall be required, as a condition of probation or conditional discharge, to successfully complete a community-based sexual offender treatment program operated[ or approved] by an approved treatment provider, as defined in Section 4 of this Act[the Department of Corrections or the Department for Mental Health and Mental Retardation Services].

(5)
The offender shall pay for any evaluation or treatment required pursuant to this section up to the offender's ability to pay but not more than the actual cost of the sex offender risk assessment[evaluation] or treatment.

(6)
Failure to successfully complete the sexual offender treatment program constitutes grounds for the revocation of probation or conditional discharge.

(7)
The sex offender risk assessment and all communications relative to the sex offender risk assessment[evaluation] and treatment of a sexual offender shall fall under the provisions of KRS 197.440. The sex offender risk assessment shall be filed under seal and shall[ not] be made a part of the court record subject to review in appellate proceedings but shall not be made available to the public. However, upon written request to the court, the victim shall be provided an opportunity to review the sex offender risk assessment.

(8)
Before imposing sentence, the court shall advise the defendant or his counsel of the contents and conclusions of any sex offender risk assessment[evaluation] performed pursuant to this section and afford a fair opportunity and a reasonable period of time, if the defendant so requests, to controvert them. The court shall provide the defendant's counsel a copy of the sex offender risk assessment[evaluation]. It shall not be necessary to disclose the sources of confidential information.

(9)
To the extent that this section conflicts with KRS 533.010, this section shall take precedence.

Section 16.   KRS 532.050 is amended to read as follows:

(1)
No court shall impose sentence for conviction of a felony, other than a capital offense, without first ordering a presentence investigation after conviction and giving due consideration to a written report of the investigation. The presentence investigation report shall not be waived; however, the completion of the presentence investigation report may be delayed until after sentencing upon the written request of the defendant if the defendant is in custody and is ineligible for probation or conditional discharge.

(2)
The report shall be prepared and presented by a probation officer and shall include an analysis of the defendant's history of delinquency or criminality, physical and mental condition, family situation and background, economic status, education, occupation, personal habits, and any other matters that the court directs to be included.

(3)
Before imposing sentence for a felony conviction, the court may order the defendant to submit to psychiatric observation and examination for a period not exceeding sixty (60) days. The defendant may be remanded for this purpose to any available clinic or mental hospital or the court may appoint a qualified psychiatrist to make the examination.

(4)
If the defendant has been convicted of a sex crime, as defined in Section 1 of this Act,[any felony offense under KRS Chapter 510, 530.020, 530.064, 531.310, any sexual offense under KRS 506.010 or 506.030, or any other felony offense committed in conjunction with a misdemeanor under KRS Chapter 510,] the court[ shall], prior to determining the sentence, shall determine if the offender is eligible for probation. Upon a finding that the offender is eligible for probation, the court shall order a sex offender risk assessment[an evaluation] of the defendant to be conducted by a certified risk assessment provider, as defined in Section 4 of this Act[the sexual offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services]. The sex offender risk assessment[evaluation] shall provide to the court a recommendation related to the risk of a repeat offense by the defendant and the defendant's amenability to treatment and shall be considered by the court in determining the appropriate sentence. A copy of the sex offender risk assessment[evaluation] shall be furnished to the court, the Commonwealth's attorney,[Commonwealth] and to counsel for the defendant. If the defendant is eligible and the court suspends the sentence and places the defendant on probation or conditional discharge, the provisions of KRS 532.045(3) to (8) shall apply. All communications relative to the sex offender risk assessment[evaluation] and treatment of the sex offender shall fall under the provisions of KRS 197.440 and shall not be made a part of the court record subject to review in appellate proceedings. The defendant shall pay for any sex offender risk assessment[evaluation] or treatment required pursuant to this section up to the defendant's ability to pay but no more than the actual cost of the sex offender risk assessment[evaluation] or treatment.

(5)
The presentence investigation report shall identify the counseling treatment, educational, and rehabilitation needs of the defendant and identify community-based and correctional-institutional-based programs and resources available to meet those needs or shall identify the lack of programs and resources to meet those needs.

(6)
Before imposing sentence, the court shall advise the defendant or his counsel of the factual contents and conclusions of any presentence investigation or psychiatric examinations and afford a fair opportunity and a reasonable period of time, if the defendant so requests, to controvert them. The court shall provide the defendant's counsel a copy of the presentence investigation report. It shall not be necessary to disclose the sources of confidential information.

Section 17.   KRS 532.100 is amended to read as follows:

(1)
When an indeterminate term of imprisonment is imposed, the court shall commit the defendant to the custody of the Department of Corrections for the term of his sentence and until released in accordance with the law.

(2)
When a definite term of imprisonment is imposed, the court shall commit the defendant to the county or city correctional institution or to a regional correctional institution for the term of his sentence and until released in accordance with the law.

(3)
When a sentence of death is imposed, the court shall commit the defendant to the custody of the Department of Corrections with directions that the sentence be carried out according to law.

(4)
The provisions of KRS 500.080(5) notwithstanding, if a Class D felon is sentenced to an indeterminate term of imprisonment of five (5) years or less, he shall serve that term in a county jail in a county in which the fiscal court has agreed to house state prisoners; except that, when an indeterminate sentence of two (2) years or more is imposed on a Class D felon convicted of a sexual offense enumerated in KRS 197.410(1) or convicted of a crime under subsection (12) or (13) of Section 2 of this Act, the sentence shall be served in a state institution. Counties choosing not to comply with the provisions of this subsection shall be granted a waiver by the commissioner of the Department of Corrections.

(5)
The jailer of a county in which a Class D felon is incarcerated may request the commissioner of the Department of Corrections to incarcerate the felon in a state corrections institution if the jailer has reasons to believe that the felon is an escape risk, a danger to himself or other inmates, an extreme security risk, or needs protective custody beyond that which can be provided in a county jail. The commissioner of the Department of Corrections shall evaluate the request and transfer the inmate if he deems it necessary. If the commissioner refuses to accept the felon inmate, and the Circuit Judge of the county that has jurisdiction of the offense charged is of the opinion that the felon cannot be safely kept in a county jail, the Circuit Judge, with the consent of the Governor, may order the felon transferred to the custody of the Department of Corrections.

(6)
Class D felons serving their time in a local jail shall be considered state prisoners, and the Department of Corrections shall pay the jail in which the prisoner is incarcerated a per diem amount determined according to KRS 431.215(2). For other state prisoners and parole violator prisoners, the per diem payments shall also begin on the date prescribed in KRS 431.215(2).

(7)
State prisoners, excluding the Class D felons qualifying to serve time in county jails, shall be transferred to the state institution within forty-five (45) days of final sentencing.

Section 18.   Whereas the federal government has mandated that the Commonwealth enact public safety legislation contained in this Act by March 1 or lose federal funding, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming law.
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