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FOREWORD

The Program Review and Investigations Committee, at its October 15, 1981,
meeting, voted to study the regulation of barbers and cosmetologists in Kentucky. This
study was requested by the 1980-81 Legislative Task Force on Small Business. This final
report was approved by the Committee in October, 1982. The printed version contains
those recommendations adopted by unanimous consent of the Committee.

Our appreciation is extended to those members of the boards, their staff and other
members of the professions who provided information for this study, especially the ad-
ministrators, Carol Roberts and Gene Record, whose cooperation and assistance were ex-
emplary. Special appreciation is extended to Jeanie C. Privett and Esther Robison for their
efforts in preparing this manuscript.

This study was conducted by Program Review staff Joseph F. Fiala, Linda Car-
roll and Randy Bacon, with legal consultation by Ethel Alston. Assistance was also provid-
ed by LRC staff Yair Riback, Ph.D., and Michael Greer, of the Business Organizations and
Professions Committee, and Kathy A. Campbell, of the Task Force on Small Business.

Vic Hellard, Jr.
Director
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March, 1983
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SUMMARY

In response to a request by the 1980-82 Interim Legislative Task Force on Small
Business, the Program Review and Investigations Committee authorized a study of the
Board of Barbering and the Board of Hairdressers and Cosmetologists. This study involved
a detailed comparison of the two boards’ statutes and regulations, a review of the occupa-
tions’ regulation in the seven surrounding states, interviews with board members and of-
ficers of the occupations, a state of professional associations, and a review of the boards’
operations. Three main issues guided the research effort:

e justification for licensure;

e justification for and efficiency of maintaining two separate boards; and

e justification, enforcement and effects of current regulatory requirements.

These issues underline the eight specific questions contained in the Task Force’s
study request. This summary presents the report’s findings in response to these specific
questions, as well as to broader issues. Included under each grouping of questions are
related recommendations arising from this study. Listed at the end of the Summary are
some areas that the Committee for Program Review and Investigation might wish to con-
sider for further study.

Two of the questions asked by the Task Force relate to the regulatory activities of
the boards.

Are the regulatory policies of the boards cost-prohibitive to the small business in-
dividual? and

Are there currently abuses of regulatory authority by either the Board of Barber-
ing or the Board of Cosmetologists?

These questions were addressed by reviewing the statutes, regulations and activities of the
boards and by interviewing members of the boards and professions.

Within the confines of this study, an actual cost assessment of the regulations was
not possible. In lieu of this, responses from the representatives of the professional associa-
tions and a sample of professionals were used to judge the cost-prohibitive nature of the
regulations.

Persons wishing to enter either profession must incur certain costs that result from
regulation. These include cost of education, examination costs, and initial and renewal
licensing fees and costs. Shop owners incur costs in meeting fire, safety, electrical and
plumbing codes, sanitation and equipment regulations, and licensing costs. School owners
incur these same costs as well as additional costs related to the instructional training re-
quirements of the boards. Charges for examinations and licensing are higher for
cosmetologists than for barbers and, generally, the cosmetology charges are higher than



those in the surrounding states. Barbers’ fees are relatively comparable to those of surroun-
ding states.

Despite the numerous costs resulting from regulation, none of the board members
or professional associations’ representatives felt they were overly burdensome or cost-
prohibitive.

A thorough review of the statutes and regulations failed to indicate any “‘abuses’’
related to regulatory authority. This is not to say that some regulations do not have a ques-
tionable purpose or do not appear overly restrictive. On the other hand, in the areas of
fines, inspections and examinations, both boards may be underutilizing their authority.

Several regulations appear to have little substantial basis in terms of protecting the
public. The high school requirement for barbers is not in line with requirements for
cosmetologists or for barbers in other states. The requirement of a “‘soundproof partition’’
between practitioners in each occupation sharing a common f acility seems to serve only the
purposes of protecting the traditional separation of the professions and justifying separate
inspection activities. Finally, the limit on the number of private schools that may operate in
Kentucky seems to serve more as a protective device for schools and salons than for the
public.

One the other hand, in several of their regulatory activities, it appears both boards
may be lenient. Both have the power to levy fines for violations of statutes and regulations,
but neither uses this power. For barbers this would not be practical, since court action
would be necessary. However, the cosmetology board has the power itself to levy and col-
lect fines. In the area of examinations, both boards, and in particular the cosmetology
board, show high passing rates on most of their examinations and have liberal retesting
policies. Furthermore, both boards test only the competency of new licensees; neither re-
quires periodic retesting or continuing education for license renewal. Finally, a sample of
inspections over a two-year period indicates that well over ninety percent of the shops
receive the highest grade. This percentage holds for the most recent inspection as well as all
inspections in the last two years. Furthermore, the grades received do not seem to be related

to the frequency of inspections. Some of the most frequently inspected shops always have
high grades.

Chapters II and III of this report contain several recommendations related to the
current regulatory requirements and board activities. These recommendations relate only to
licensing and would not apply given a regulatory change to a certification/registration ap-
proach. They would apply, however, under a dual or consolidated board approach. The
following recommendations were accepted by the Committee.

* The General Assembly should modify KRS 317.590 and KRS 317.991
to give the Board of Barbering the authority to suspend licenses and to
set, levy and collect fines for statutory and regulatory violations. Fines
which are collected should be credited to the General Fund.
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e The Board of Cosmetologists should repeal the current regulation (201
KAR 12:105) restricting the number of private schools which may
operate in the state.

e Fees for licensure should apply to public and private schools and
students. Therefore, the General Assembly should repeal KRS 317A.1 50
and amend KRS 156.010(7) to allow licensure of and a licensure fee for
public schools of barbering and cosmetology. Furthermore, the Board
of Cosmetologists should begin applying the statutory fee requirements
uniformly to private and public students.

e The Board of Barbering and the Board of Cosmetologists should
revise their inspection procedures so that:

the frequency of inspections is limited to twice per year unless viola-
tions warrant otherwise;

the schedule of inspections is determined and closely monitored by
the board administrator; and

a fine schedule for violations is developed and implemented in place
of the current grading system. (Action by the Board of Barbering on
this point should await legislative authority to levy and collect.)

e The Board of Cosmetologists should revise its examination processes.
A written examination not available to school owners or instructors and
a less subjective practical examination procedure should be adopted.

e The Board of Barbers should review its instructors’ examination to
determine the cause of the high failure rates. If these rates are not due to
the stringency of the examination, then the use of an apprentice instruc-
tor position or the inclusion of educational requirements should be con-
sidered.

e The Board of Barbering and the Board of Cosmetologists should work
together to develop an educational program for members designed to
periodically inform them of health and safety concerns and precautions,
and to keep them informed of new developments related to diseases,
equipment and chemicals.

e The Board of Barbering and the Board of Cosmetologists should
repeal their current regulations and reissue a revised set which is:
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worded in measureable or objective terms;
free of confusing, ambiguous and unnecessary sections or language;

reorganized to eliminate misleading titles and the placement of
diverse regulatory requirements under a single subject area; and

a consolidation of related requirements into single or adjacent sec-
tions.

One additional recommendation which was made called for lowering the
minimum education requirement for barbers. After extensive discussion, however, the Pro- _
gram Review and Investigations Committee voted to reject the recommendation. The
recommendation read:

® The General Assembly should amend KRS 317.450(2) to lower the

minimum education requirement for barbering from a high school

degree or its equivalent to tenth grade or its equivalent.

Another set of the Task Force’s questions impact on the current dual board ap-
proach to regulation. These questions include the following:

Is there a valid need to maintain two licensure boards to regulate barbers
and cosmetologists, and are any of their current functions duplicative?

Are the boards’ contentions valid that barbers and cosmetologists are
two totally separate professions?

Are the boards’ claims valid that they will not be able to ““police’’ their
licensees if barbers and cosmetologists are allowed to work together?

Are there alternative configurations possible of one or both of these
boards that would result in more efficient and effective administration?

Are there equitable procedures to either increase or decrease barber and

cosmetology fees which would provide for uniformity in the licensure
system?

Three areas were studied which directly address these questions: the similarities
and differences in the professions (Chapter IV); the differences between the statutes and
regulations governing the professions (Chapter II); and a comparison of the boards’ ac-
tivities (Chapter I11I).

Regulation of barbers and cosmetologists began in 1932 with a single board
dominated by barbers. As time progressed and cosmetologists became a stronger force, two
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separate boards, served by a single staff, developed. Finally, in 1970, two separate boards
with separate staffs, statutes, regulations, and offices were created. This development
resulted from an inability on the part of the boards to share joint staff and resources.

Both boards engage in the same activities: licensing, examinations, inspections
and complaint investigation. Despite claims by both professions that they are different, the
only statutory services that differ are manicuring and facial shaving and trimming of
beards. A detailed comparison of the statutes and regulations was conducted and the results
can be seen in Table 1. Educational requirements and textbooks cover essentially similar
areas, with the main difference being the sex of the customer served. On a practical level,
the development of unisex styling shops and dual licensed shops indicates that this clientele
difference is disappearing, especially among professionals in urban areas or those servicing
the needs of the ‘““modern customer.”’ Finally, no significant differences were found within
the sanitation and hygiene requirements to support the need for separate inspection staffs.

Although all board members and professional representatives acknowledged the
blending of the professions at the business level, almost all felt there were significant dif-
ferences in training and skills. Only three of eight board members and three of seven
representatives felt that this blending indicated a need to merge the boards. Some viewed
this blending only as a passing trend despite the two decades in which it has been develop-
ing. All but two of the board members and two of the representatives felt that some educa-
tional and licensing reciprocity should be established between the professions. The lack of
major differences in the activities of the occupations has been corroborated by a 1982 Ken-
tucky Attorney General’s opinion. Furthermore, given the trend toward unisex businesses
in which occupations cater to both sexes and provide similar services, there appears to be
little practical support for the major differences contention. If there are differences, they
have not been adequately identified or defined; they should be if separation between the
professions is to continue under Kentucky law.

The regulations currently governing barbers and cosmetologists in the workplace
and those governing shops are almost identical. One inspector could be trained to inspect
both occupations. An agreement between the boards is necessary as to which will conduct
the inspection.

Both boards maintain their own staffs, offices and equipment, despite the lack of
any real distinctions between the professions, their regulatory requirements, and their
geographic distributions. Half the states utilize the two-board approach, but most ad-
minister regulations in a more consolidated manner. Thirty states use an umbrella
regulatory agency, others use a single staff serving both boards, and finally, some divide
regulatory responsibilities among several existing agencies.

A cost-benefit study was not conducted to determine the differences between
possible alternatives. Management principles and experience, however, suggest that a con-
solidation would result in savings through economies of scale, reduced duplication, and
more efficient resouce utilization.
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To accomplish a workable merger of this sort would necessitate changing the fun-
ding approach. Rather than boards being dependent on revenues for licenses received at the
beginning of the fiscal year, revenues should be credited to a single account for both
boards. One option is to budget operational expenditures through a temporary general
fund advance to be repaid from receipts as they accrue. This would allow a distribution of _
license renewal workloads across the year, remove the basis for resource disputes between
the boards, allow for equalization of fees, and increase the public accountability of the
boards.

Fees for examinations and licenses are the basic revenue sources supporting the
operations of the boards. Fees are not based on a logical cost allocation method. Rather,
the amount of revenue needed to meet operating costs is determined and subjective judg-
ment is then used to determine the fees charged for the different examinations and licenses.
As long as the operating expenses of the boards differ or their revenues continue to come
directly from charges received rather than a general fund appropriation, fee discrepancies
between the occupations cannot be avoided. A cost allocation method based on the com-

bined operating costs of the two boards could be used to set equitable fees based on the
costs of administration.

Based upon the conclusions of this study regarding these questions, the following
‘ recommendations were made and approved by the Committee:

* The General Assembly should amend KRS 317A.030 to require that
the Board of Hairdressers and Cosmetologists be composed of:

—one salon owner;
—two practitioners;

—one school representative (owner or instructor); and
—one citizen-at-large.

The General Assembly should amend KRS 317.430 to require that the
Board of Barbering be composed of;

—two shop owners (who may be practitioners) with no financial in-
terest in a school;

—one practitioner with no other interest in the profession;

—one KBA member; and

—one citizen-at-large with no interest in the profession.

® The Kentucky General Assembly should create a new section of KRS
Chapters 317 and 317A which would establish educational reciprocity
between the barbers and cosmetologists in all phases of licensing. Credit



toward licensure should be given for those hours of instruction which
provide essentially the same or similar knowledge.

The Boards of Cosmetology and Barbering should begin to undertake
a review of the educational requirements of their professions and deter-
mine the amounts and types of overlap and the number of hours of
reciprocity to be granted the two licenses, and should report their fin-
dings and recommendations to the appropriate legislative commit-
tee— Business Organizations and Professions.
e The General Assembly should amend KRS 317.430(9) to increase the
per diem payment to members of the Board of Barbering from $35 per
day to $50 per day to bring this fee in line with those of the Board of
Cosmetologists and other state boards. Furthermore, the statutory
references in KRS Chapters 317 and 317A regarding administrators’
salaries should be repealed.

The following recommendations were also based on conclusions formed in the
course of this study. The Committee for Program Review and Investigation voted to reject
these four recommendations, however.

e The Kentucky General Assembly should adopt a combined board ad-
ministrative structure for regulation of barbering and cosmetology by
repealing KRS Chapter 317A and amending KRS Chapter 317 to create
one board to regulate the hair styling industry. This board should

—be composed of eleven members, four representing each major
license type in each occupation, and three consumer members;

—employ only one set of staff to perform all its administrative ac-
tivities; and

—operate through a single-fund account.

If single boards are continued, the General Assembly should amend KRS
318.430 and KRS 317A.030 to require that the Board of Barbering and
the Board of Hairdressers and Cosmetologists each be composed of:

—one salon owner who has no financial interests in a school;
—one practitioner with no other financial interest in the profession;
—one school owner who has no financial interest in a shop/salon;

—one school instructor who has no other financial interests in the
profession; and

—one citizen-at-large.
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* The General Assembly should create a new section of KRS Chapters
317 and 317A to equalize the licensing and examination charges for
barbers and cosmetologists, and should change the present funding
method of the boards to facilitate this. Receipts for the boards should be
credited to one account and appropriated to the boards according to
need. The combined budgets of the boards should be limited to their
combined estimated receipts.

* The Board of Cosmetologists should amend 201 KAR 12:065, Section
5, requiring separation of the occupations and allow barbers and
cosmetologists to practice without separation in a shop properly licensed
by both professions. The board issuing the license to the shop manager
should be responsible for inspections, enforcement and complaint in-
vestigation. Practitioners, regardless of their licensing board, should be
responsible for complying with the laws and regulations of the profes-
sion licensing the manager of the business.

One final question asked by the Task Force relates to the overall policy question
of regulation:

Is there justification for requiring licensure of barbers and
cosmetologists?

Chapter V considers the need for regulation to protect the public from harm in-
volving disease transmission and the use of chemicals in the two occupations. Information
regarding these issues was obtained from the Kentucky Division of Local Health, the U. S.
Food and Drug Administration and product manufacturers,

The statutes authorizing regulation indicate that its purpose is to protect the
public health and to protect the public from deceit and fraud. Statutes and regulations
cover sanitation and hygiene, establish minimum qualifications for licensure, and regulate
the curriculum and resources available in the schools. To determine the need for regulation,
this study sought information on the incidences and potential for disease related to the
practice of barbering and cosmetology, the dangers related to products used in the prac-
tices, and the incidences of complaints related to service problems.

Under guidelines adopted in 1979 by the Kentucky Legislative Research Commis-
sion, new proposals for the regulation of an occupation must:

* be based solely on the need for public protection;

® be based on a clearly identifiable and provable need; and

® be the least restrictive approach to accom plishing this protection.

State health officials indicate that the physical contact involved in the professions does lend
itself to the transmission of diseases not readily transmitted in public situations. These in-
clude lice, scabies, and ringworm. However, the reported incidence of these diseases is low
and they are more a problem with children than with adults.

Little information could be found on the actual dangers of products used on
customers. However, many of these products are available over-the-counter and according
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to the FDA, the only difference between those forms and ‘‘professional use”’ products is
the packaging. Three of four manufacturers contacted made the same observation.

Few complaints related to physical harm have been lodged either with the boards
or with the state’s Consumer Protection Office.

The lack of significant and verifiable evidence regarding the potential public harm
involved in the professions has led many other state oversight studies to conclude that the
need for licensure is unsubstantiated. Although few have advocated total deregulation,
most have recommended voluntary certification, with mandatory health inspections. The
same recommendation seems appropriate for Kentucky; the burden of proof should lie with
the advocates of regulation, not with the opponents. Little clearly identifiable and
verifiable evidence exists to support the need for licensure, the most restrictive form of
regulation. Therefore, the following recommendation was made to, but rejected
unanimously by, the Committee for Program Review and Investigation.

* The General Assembly should repeal KRS Chapters 317 and 317A, and

create new sections of KRS 317 which establish a less restrictive

regulatory policy toward barbers and cosmetologists. An approach in-

volving mandatory registration and voluntary certification should be

substituted for licensure.

Students, apprentices, and practitioners should be required to register
with the state and to periodically demonstrate knowledge of the poten-
tial health and safety concerns and precautions associated with the oc-
cupations.

Optional state certification as a barber or a cosmetologist should be
available to practitioners meeting specific educational and continuing
education training requirements.

All salons should be registered and periodically inspected.

Instructors should be certified in the same manner as practitioners.

Schools should be certified only upon careful annual scrutiny of their
educational resources, quality of education, student attrition and place-
ment rates, and academic achievement. No limitation on the number or
location of schools should be imposed.

Three areas for further study were identified for consideration by the Committee
for Program Review and Investigation:

e A study of the board operations to determine areas for improving effi-

ciency and including the impact of distributing licensing renewals across

the year.

¢ A study of the professions to identify differences in the training or ac-

tivities of the professions at the level of actual practice.

* A cost-benefit study of using existing agencies to administer licensure

or registration and certification instead of the present board/staff ap-
proach.
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CHAPTER
INTRODUCTION

In the 1980-81 interim, a legislative Task Force on Small Business was created by
the Kentucky General Assembly to study the problems of small businesses in Kentucky. The
Task Force’s Subcommittee on Regulatory Reform heard public testimony from members
of the professions concerning the regulation of barbers and cosmetologists. Several issues
were raised in these hearings, but the pending regular legislative session preempted a detail-
ed study by the Task Force. Therefore, in October, 1981, the chairman of the Task Force
requested the Committee for Program Review and Investigation to conduct a study based
on indications of “‘possible areas of duplicative and excessive regulatory policies of these
boards.”’

The Subcommittee on Regulatory Reform identified several questions about
regulation of barbers and cosmetologists which its members felt needed to be addressed.

e Are the regulatory policies of the two boards cost-prohibitive to the

small business individual?

e Is there a valid need to maintain two licensure boards to regulate

barbers and cosmetologists, and are any of their current functions

duplicative?

e Is there justification for requiring licensure of barbers and

cosmetologists?

e Are there alternative configurations possible of one or both of these

boards that would result in more efficient and effective administration?

e Are there equitable procedures to either increase or decrease barber

and cosmetology fees which would provide for uniformity in the licen-

sure system?

e Are there currently abuses of regulatory authority by either the Board

of Barbering or the Board of Cosmetologists?

e Are the boards’ contentions valid that barbers and cosmetologists are

two totally separate professions?

e Are the boards’ claims valid that they will not be able to ““police’” their

licensees if barbers and cosmetologists are allowed to work together?

In general, these questions relate to three issues:

e justification for, and efficiency of, maintaining two separate boards;

» justification and effects of current regulatory requirements; and

e justification for licensure.



Study Objectives

In response to the Task Force’s request, the Committee for Program Review and
Investigation authorized this study to:

® review the issues raised in the study request;

¢ identify problem areas requiring action by the agency, related agen-

cies, or the General Assembly; and

* identify areas requiring further study.

Methodology

This study was conducted during the period of January to March, 1982. The
research activities, in the order of their emphasis, included:

® a comparison of the Kentucky statutes and regulations governing

barbering and cosmetology;

* a comparison of Kentucky’s regulatory activities to those of the seven

surrounding states;

* assessment of the purpose and need for regulation;

* identification of problems with the regulatory process; and

* areview of the operations and activities of the boards.

Representatives from Kentucky’s border states were contacted to clarify their
States’ statutes pertaining to barbers and cosmetologists. In addition, they provided in-
formation on the approach to regulation used in their states.

Three professional members and the consumer members of each board, as well as
their administrators, were interviewed regarding:

* the history of the boards and professions in Kentucky;
the need and purpose of the boards;

* the rationale behind certain statutes and regulations;

® areas needing statutory or regulatory change; and

® alternatives to Kentucky’s present approach.

Seven individuals active in the barbering or cosmetology profession were also con-
tacted. Three had lodged complaints with their legislators and one had expressed support
for the current system. Three others were acquainted with the project staff and informally
provided information on their personal opinions and expericnces with the professions.

Representatives from the state’s Attorney General’s Office and the Cabinet for
Human Resources were contacted for information related to the professions. These
representatives also provided their impressions regarding the need for regulation to protect
the public. In addition, the Food and Drug Administration and four product manufac-

turers were contacted about the differences in professional use and over-the-counter pro-
ducts.

Finally, a random sample of one hundred and twenty-five barber shops (10 per-



cent) and a similar number of beauty salons (4 percent) was chosen for a detailed review of
inspection activities for a two-year period. This review focused on the current grades, the
frequency of inspections, the equitable distribution of inspections, and the two-year pattern
of grades.

Limitations

The major limitations of this preliminary review are related to the overall policy
issue of regulation. Data which directly addresses the validity of pro-regulatory arguments
concerning the need to protect the public or pro-deregulation arguments claiming the public
can protect itself is scarce. Information that was available included research findings from
other states concerning the need for regulation, information from four chemical product
manufacturers and the Federal Food and Drug Administration, and limited statistics on the
incidence of diseases in Kentucky.

Report Overview

This report is divided into four chapters. Chapters II and 111 review the current
regulatory system in Kentucky, while Chapters IV and V center on alternative ad-
ministrative and regulatory approaches. Recommendations made in Chapters Il and Il
assume the continued existence of the current regulatory-method of licensure and would not
necessarily be appropriat. under the recommended alternatives of certification and
registration. These recommendations would apply, however, to either the current two-
board administrative approach or to the recommended alternative of a consolidated board.
The reccommendation in Chapter 1V of a consolidated board would apply under the recom-
mended certification and registration approach to regulation in Chapter V.

Chapter 11 focuses on a comparison of the statutes and regulations which govern
licensing, schools and salons. It focuses on identifying the similarities and differences bet-
ween the statutes and regulations and possible problem areas involving excessive or needed
requirements, over-extensions of authority, or divergence from legislative intent. It in-
cludes a comparison of Kentucky’s statutes with those of the seven surrounding states.

Chapter 111 presents an analysis of the regulatory activities of the boards and their
staffs. It includes a description of activities and methods related to licensing and enforce-
ment, as well as sources of revenue and expenditures.

Chapter IV provides a description of the two professions and their activities as
defined under Kentucky’s laws. These definitions are discussed in relation to the actual
practice of the professions in Kentucky and other states, and their implications regarding
the need for separate boards and regulations. Alternatives to this administrative approach
are discussed.

Finally, in Chapter V, the need or justification for regulation is considered in light



of the apparent public health and safcty dangers involved in the occupations. Optional, less
restrictive regulatory approaches used or recommended in other states are presented and
analyzed in terms of their feasibility in Kentucky.



CHAPTER II
REGULATORY REQUIREMENTS OF THE PROFESSIONS

Kentucky has regulated barbering and cosmetology since 1932. Originally both
occupations were regulated under KRS Chapter 317 through a single board known as the
Kentucky State Board of Barber and Beauty Examiners. This board had four members,
three barbers and one beautician, who were instructed to examine all applicants to the pro-
fessions. Over the years, the board increased in size and was eventually divided into two
sections, one to regulate each professions.

This division took place in 1960. The two boards were served by one staff,
however, (an executive director, two administrators and one staff member), who shared
equipment and a common office. Gradually, the boards separated further. The position of
executive director was eliminated, leaving the two administrators, one for each profession.
In addition, separate trust and agency accounts were established for each board. The final
‘;‘divorue" helwceh the boards came in 1970, when they were given authority to employ
"acp‘mnlc staffs and obtain separate office space. This divorce resulted from an inability of
the lm.uda to cooperate and to share their mutual staff on an equitable basis. Today, the
Kentucky Board of Barb: ering, with a three-person office staff, is located in Louisville, and
the Kentucky Board ot Cosmetologists (which maintained an office in Louisville until
March, 1982) is located in Frankfort and is staffed by eight full-time office personnel.

KRS Chapters 317 (barbering) and 317A (cosmetology) contain the current
statutes governing these boards and professions. The regulations relating to barbering are
found in 201 KAR Chapter 14, and the regulations for cosmetology are found in 201 KAR
Chapter 12. The present chapter reviews these statutes and regulations and has four main
purposes:

e {0 present a summary;

e (o identify the major similarities and differences;

e to compare Kentucky’s statutes with those of surrounding states; and

e to identify problem areas within the statutes and regulations.

To determine the amount of similarity between the statutes and regulations of the
two occupations, a rating system was developed. Each of three project staff independently
rated the sections of the statutes and regulations. The final rating represents the agreement
of at least two raters. Four rating categories were used. ‘‘Identical’’ implies that the intent
and specific provisions of the sections compared were the same. ‘‘Similar’’ ratings indicate
that the intent is the same but the specific provisions differ. For example, both sets of
statutes require a certain educational level for licensure but the grade level specified differs.
““Dissimilar’’ ratings were given to sections that were judged to differ in intent and specific
provisions. Finally, the ‘“Not Comparable’’ rating applied when one set of statutes or



regulations contained a provision not found in the other set. This rating produces a sum-
mary of the amount of similarity and difference in intent and specifics between the two oc-
cupations’ statutes and regulations.

Statutes Governing the Professions

This section is a review of the definitions, requirements for licensure, fees and
responsibilities of the Boards of Barbering and Cosmetologists as they are found in KRS
Chapters 317 and 317A. It includes a comparison of the similarities and differences in the
statutes pertaining o each profession and a comparison between Kentucky’s statutes and
those of the seven surrounding states. A detailed provision by provision comparison of the
barbering and cosmetology statutes is contained in Appendix A.

Overview of Statutory Similarities

Given the common origin of the two sets of statutes, similarities are to be ex-
pected. However, the need to have two separate sets of statutes and two boards seems to
imply the existence of differences. A detailed comparison and rating were undertaken. The
results of the statutory comparison are presented in Table 1. This section by section com-
parison indicales that eighty-two percent of the statutory provisions are similar or identical,
while only one percent are dissimilar. Furthermore, eighty-three percent of the statutory
provisions are found in hoth sets of statutes.

The following sections review each of the statutory sections found in Table 1. The
major similarities and differences are noted.



TABLE 1

SIMILARITY BETWEEN
BARBERING AND COSMETOLOGY STATUTES
BY MAJOR STATUTORY HEADINGS

Statutory . : Not
Scection Jdentical Similar Dissimilar Comparable Total

Professional
Definitions 3 1 1

[Sa

Requirement for
Licensure 5 1 h

Board Mémbership ;
and Compensation 2 1 1 I 5

(]

Board Personncl 1 2

I'ees & License

Qualifications 11 4 15
Board Regulations 7 1 2! 10
Board Hearings 4 4
Disposition of Fees 2 2
Requirement for -

Schools 2 1 3
Reciprocal Licensing 2 1 3
Assistance to Board 2 2
Examinations 4 4

Sanitation Require-

ments 5 1 6

Refusal to Issue oOr

Renew License 7 4 L1

Penalties 2 2

TOTAL 46 20 1 14 81

Percentage 57% 25% 1% 17% 100%

NOTE: Ratings represent the agreement of two of three independent
raters. Identical sections had identical intent and specific
provisions; similar sections had identical intent but different
specific provisions; dissimilar sections differed in intent and
provisions; not comparable sections had no counterpart sections
in statutes governing the other occupation.
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Power and Composition of the Boards

Currently the Board of Cosmetologists and the Board of Barbering are each com-
posed of five members, four licensed within the profession and one citizen-at-large
representative. The statutory purpose of the two boards is

to protect the health and safety of the public, to protect the public

against misrepresentation, deceit or fraud in the practice or teaching of

the profession.

The members of the barber board are compensated at a rate of $35 per day; cosmetology
board members receive $50 per day for their services.

Powers. In order to accomplish these purposes, the boards are granted the
authority to adopt rules and regulations to govern the operation of schools and salons.
Specifically mentioned in the statutes are rules to govern

® the location and housing of schools and salons;

* the qualifications of instructors:

* the training of apprentices;

* the quantity and quality of supplies, equipment and records in schools

and shops;

* licensure examinations; and

* health and sanitation.

Additionally, both boards have the powers to

® issue licenses:

* revoke or refuse to renew licenses;

* levy fines through court action;

* receive and investigate complaints concerning licensees; and

* employ inspectors and other personnel.

The Board of Cosmetologists has some powers beyond those of the Board of
Barbering. These include the powers to

¢ govern the number of licenses for private cosmetology schools;

* govern the proper education and training of students;

® govern the course and conduct of school owners, instructors, licensed

cosmetologists, manicurists, salons, and schools;

* suspend licenses; and

® levy fines for failure to comply with regulations.

Composition. The cosmetology board is required by KRS 317A.030 to have two
members who own or have financial interest in salons, one cosmetology instructor, one
with financial interest in a school, and one at-large member. No member is designated to
serve as representative of the cosmetology practitioner, who comprises the largest percen-
tage of the profession. Thus, the statutory composition of this board does not represent all
areas of the profession.

Representation in the current membership of the cosmetology board is particular-



ly imbalanced. In Executive Order 80-1049, Governor Brown appointed one member
(elected chairperson) as the representative of school owners and another to represent salon
owners. Both individuals have financial interest in other aspects of the profession. The
school representative also has an instructor’s license and owns a salon. Likewise, the salon
representative owns both a school and a salon. As a result, the board now has three
members, including the instructor member, who directly or indirectly represent school in-
terests, and three members who represent salon interests. Although members were officially
appointed to represent only one professional area, this comingling of interests creates an
imbalance within the board structure, particularly since the regular licensee is not
represented.

In contrast to the cosmetology board, the barber board permits almost exclusive
representation by the practitioner and disqualifies other phases of the profession. The
barber board statutes specifically disqualify anyone who has a financial interest in a barber
school, who is an instructor, or who is affiliated with a wholesale barbering supplier. The
structure of the board, established in KRS 317.430, includes two licensed barbers who are
to represent organized unions, one barber who is not affiliated with a union, and one at-
large member. There is no stipulation for the fifth member. This representation creates
another sort of imbalance in the board’s structure, by ignoring the schools and instructors.

Licensure Requirements

KRS 317.420 and 317.020 require licensure to teach, operate a shop, engage in an
apprenticeship or operate a school. The variations between the licensing procedures of the
boards are found primarily in the education and age requirements, and the fees charged for
licensing.

Qualifications. Tables 2 and 3 show the necessary qualifications for licensure as a
barber or cosmetologist. The tables include the phases of the professions which are licensed
in Kentucky and compare these to the requirements in Kentucky’s border states. A Ken-
tucky barber must have four years of high school and be eighteen years of age. An Attorney
General’s opinion, 68-47, was issued to clarify the requirement for four years of high
school. In that opinion, the board was encouraged to accept anyone who has obtained a
high school equivalency through reliable means. Since 1980, cosmetologists in Kentucky
must have a high school diploma or equivalency and be over sixteen years of age.

The age requirement for barbers and cosmetologists in the seven surrounding
states is in keeping with Kentucky’s requirement. Sixteen- or seventeen-year olds are
generally acceptable into either profession. Kentucky’s barber board differs in the educa-
tion level required, standing alone among the seven states in its requirement for a high
school education or its equivalent. The cosmetology board reduced its education require-
ment to tenth grade during the 1982 legislative session. Four of the neighbor states require
only an eighth grade education, and those remaining require only two years of high school.

High education standards and fees restrict entrants to the profession, but this does



not necessarily ensure a higher competency level within the profession. Members of the
barbering board interviewed, however, did not feel that standards were too high since a
GED could be easily obtained. In fact, board members advocated strengthening the educa-
tional requirements in all areas, and expressed interest in continuing education programs
for practitioners and additional training for instructors. The trend for higher educational
requirements for practitioners is not supported by the current board of cosmetologists. In
1980, the educational requirement was raised to a high school diploma. The current board
supported legislation which passed the 1982 General Assembly to reduce the educational re-
quirement to its previous level of tenth grade.

Differences exist between the professions in requirements for instructors. Both oc-
cupations require a high school degree. Cosmetologists are also required to serve a six-
month apprenticeship, while barbers are required only to have practiced for three years.
Three surrounding states require special educational training for barbers and
cosmetologists. Only one state requires an apprenticeship for barber and cosmetology in-

structors. The remaining states require a valid license and from zero to five years experience
in the profession.
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Fees

Licensing fees charged for the various phases of barbering and cosmetology,
along with the median, high and low fees charged by Kentucky’s seven neighboring states,
are outlined in Tables 4 and 5. A more detailed representation of these figures can be found
in Appendix B, where examination and entry level fees are shown for Kentucky and each of
the seven surrounding states. The fees charged by the boards differ, the largest difference
being in the school licensure fee. The cosmetology board charges $1,000 initially and $100
annually to renew a school license; the barber board charges $100 initially and $75 annual-
ly. If an individual sought licensure in all areas of cosmetology, the licensure cost would be
$1.222 for licensure at all levels, plus renewal fees. The amount for licensure in all areas of
barbering would be approximately $250 plus annual rencwal fees.

There are only slight differences in the fees charged Kentucky barbers and those
charged barbers in our border states. Only Missouri and Virginia levy lower licensing fees
than Kentucky in all professional areas. The highest barber fees are found in Tennessee,
where professionals may pay as much as $865 for licensing all areas.

The cosmetologist licensed in Kentucky, on the other hand, pays a higher fee for
initiation into all phases of hairdressing than in any border state. West Virginia is the se-
cond highest, with maximum fees approaching $580. Virginia has the lowest fees, with full
licensure costing $105.
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Summary

The results of this analysis indicate minor differences between the statutes
regulating the two professions. A comparison of the statutes for the two occupations in-
dicates that eighty-two percent are similar in intent and vary only in specific provisions,
such as amount of fine, years of education or hours required.

Separation of the boards, which took place in 1970, does not appear to have
statutory justification in the purposes, functions, or powers of the boards. The basis for
separation lies in historical problems—the development of competition between the profes-
sions and their representatives on the combined board, and an inability to equitably share
staff and resources.

Both boards have similar requirements as to size and length of terms, but vary in
the types of professional representation and the per diem allowances paid. Neither board’s
composition is representative of its profession.

The Board of Cosmetologists is statutorily composed of one school owner, two
salon owners, one instructor, and one consumer. Its current membership actually includes
two school/salon owners, one salon owner, one public school instructor, and one citizen-
at-large. The Board of Barbering, on the other hand, is statutorily prohibited from having
members who are instructors or who have a financial interest in a school, salon, or supply
business. Its representation requirements include two union and one non-union represen-
tative, one member of a national association, and one citizen. The result is that neither
board represents a cross-section of the professions.

The two boards show considerable overlap in the areas in which they may pro-
mulgate rules and regulations, and their powers related to licensure and enforcement. In
general the boards were established to regulate the schools and shops in order to protect the
public against health dangers and fraudulent or deceptive practices. However, the Board of
Cosmetologists may also limit the number of private schools, suspend (as well as revoke or
decline to renew) licenses, levy and collect fines, and govern the ‘“‘course and conduct”’ of
schools, salons and licensed professionals.

Data comparing Kentucky’s fees and licensure requirements to those of the seven
surrounding states indicates marked differences. Kentucky cosmetologists pay higher fees
than they would in any of the seven border states and the overall entry level requirements in
Kentucky are more stringent. The fees and requirements for barbers (except for formal
education required of instructors) are relatively comparable to those in surrounding states.

Regulations Governing the Professions

A review and comparison of the current regulatory requirements of the Board of
Barbering and of the Board of Hairdressers and Cosmetologists reveals more similarities
than differences, more parallels than divergencies. This is not unexpected or surprising,
since the two professions operated under the same statutes, regulations, and board until re-



cent years. The statutory and regulatory language for cosmetologists has been rewritten on-
ly since 1974 and the new language drew heavily upon statutes and regulations the two
boards previously held in common. Nevertheless, there are some significant differences in
the regulations of the two boards.

This section will review and compare the regulations in the areas of administra-
tion, licensing, inspections, sanitation standards, and schools. Significant overlap and dif-

ferences are highlighted. A detailed comparison of these regulations is found in Appendix
C at the end of this report.

Overview of Regulation Similarities

As discussed earlier, the current statutes and regulations for both occupations
sprang from one common set. As with the statutes, the regulations are compared and rated
to determine the amount of their similarities. The results mirror those found with the
statutes.

Table 6 presents the similarity ratings for the regulations of each board. Each ma-
jor regulatory area is rated. The results indicate that eighty-nine percent of the regulations
governing the professions are similar. Only seven percent of the cosmetology regulations
have no corresponding provision in the barbering regulations. The section that follows will
discuss the major similarities and differences found between the regulations.
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TABLE 6

SIMILARITY BETWEEN
BARBERING AND COSMETOLOGY REGULATIONS
BY TOPICAL AREAS

Regulatory Not

Areas Identical Similar Dissimilar Comparable Total
Board
Administrator 1 |
Licensing 1 9 1 L)
Inspections j 2 3
Sanitation L 1 2
Schools 8 1 1 10
Total 3 21 1 2 27
Percentage 11¢% 78% 4% 7% 100%
SOURCE: 201 KAR Chapters 12 and 14; KRS Chapters 317 and 317A.

NOTE:

Ratings represent the agreement of at least two of three
independent raters. Identical regulations had identical
intent and specific provisions; similar regulations had
identical intent but different specific provisions; dis-
similar regulations differed in intent and provisions;
the non-comparable regulation was a cosmetology regulation
which had no corresponding barbering provision. In some
instances provisions corresponding to one occupation's
regulations are found only in the statutes of the other
profession. Comparison of similarity in such cases is
included in this chart. (Refer to Appendix C at the end
of this report for a more detailed comparison. )
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Board Administration

The regulations give each board’s administrator power to:

e act as the board’s liaison officer and administrative coordinator;

e inspect establishments licensed by the board;

* subpoena records and materials for board hearings; and

* assist board members in giving and supervising licensing examinations.
Licensing

There are eleven subject areas which specifically deal with the licensing of
cosmetologists and barbers. These areas deal with examinations, expired licenses, license
for practice, license revocation or nonrenewal, posting requirements, demonstration per-

mits, ratio of apprentices to licensed practitioners, and reciprocity. The professions have
parallel regulations or statutes in all but one of these areas.

Inspections

Each profession has basically three regulations governing inspections and the pro-
cess for inspection. These three regulations taken together outline in broad terms some of
the major areas of consideration of each board’s inspection process and criteria. The areas
of grading and sanitation are dealt with in more detail in separate regulations. '

Both sets of regulations have certain structural requirements for shops. All shops
and schools must conform to local and state building, plumbing and electrical codes. Shops
or salons located in private residences must have a separate outside entrance. The barbers
also require a separate lavatory not used for residential purposes. Only the cosmetologists’
regulations require that all salons and barber shops be separated by a soundproof partition
extending to the ceiling with an individual entrance to each salon or shop. Until 1981 this
regulation was interpreted as including separate entrances, waiting areas and pay windows.
In 1981, the Attorney General issued an informal opinion limiting the separation only to
the actual work space.

Both boards are authorized to conduct inspections. The cosmetology board’s
regulations specify a point and letter grading system for inspections but omit details regar-
ding violations. This detail is found on the inspection forms which contain the violation
and points associated with it. Cosmetology regulations specify that a grade less than “A”’
(90%) indicates a failure to meet the statutory and regulatory requirements. The barbering
board’s regulations, on the other hand, do not contain any reference to grades or the grade
necessary to be in statutory and regulatory compliance. Their inspection forms do,
however, contain this information.

Sanitation

For each profession there are two extensive regulations which deal with sanitation
standards. The regulations for the cosmetologists apply to both schools and salons. One of
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the barbering regulations applies to both schools and shops, and the other to schools only.
The standards in these regulations are often vague and frequently repetitive.

Each set of regulations contains broad, general language on requiring clean and
sanitary furniture, ceilings, walls, floors, and restrooms. There is extensive language on
DHR-approved sterilization methods; however, the amount of time required for sterilizing
with boiling water is ten minutes in the barbering statutes, but fifteen minutes in the regula-
tions. These sterilization standards and methods are required for a specified list of in-
struments, implements and tools, such as combs, brushes, scissors and razors.

The barbering and cosmetology statutes prohibit practitioners from working
when they have an infectious or contagious disease. The barbering board’s and the
cosmetology board’s regulations also expressly forbid serving persons with infectious
diseases. The barbering board’s regulations specifically list diseases, while the cosmetology
statutes use only broad language. The barber board regulations include diseases such as

tuberculosis, gonorrhea and syphilis, as well as a variety of skin conditions and viral infec-
tions.

Schools

There are more regulations relating to schools than any other single area. There
are ten for each profession. These regulations cover requirements in the areas of licensing,
school districts, faculty, equipment, curriculum, admission, advertising, fees, student
regulations, and records.

Licensing. Any person, establishment, firm or corporation which teaches barber-
ing or cosmetology for a fee shall constitute a school and be subject to all the laws and
regulations which apply to such schools. Before licensing a school, both sets of regulations
require an application, evidence of the owner’s good character and financial responsibility,
and a scale drawing of the proposed school’s floor plan.

School Districts. KRS 317A.060(1a) permits the cosmetology board to govern the
number of licenses for cosmetology schools. No similar statutory authority exists for the
barber board. Likewise, none of the seven surrounding states have a restriction on the
number of schools permitted to operate. The cosmetology board’s regulations restrict the
number of licenses for schools of cosmetology to eight per congressional district. (Table 7
shows the number of licensed schools by congressional district before and after the 1982
redistricting.) This restriction does not apply to, or include, public schools, which are ex-
empted from all licensing requirements by KRS 156.010 governing state-operated occupa-
tional programs. Schools are further restricted from transferring between congressional
districts without permission from the board, if the transfer would result in there being more
than eight private schools in a congressional district. Language in the regulations does
state, however, that nothing in the regulations would prevent the reissuance of a license to

an existing school. This provision offers protection to existing schools following any con-
gressional redistricting.
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Faculty. Both sets of regulations require all faculty instructors to be licensed, to
be solely involved in teaching and supervising students (incidental services excepted), and to
wear identification of instructor status. Also, all changes in faculty must be forwarded to
the cosmetology board within five days of a change (e.g., termination and employment).

Equipment. The regulations on school equipment specify the kinds to be used.
Quantities are expressed in non-measurable terms of “‘sufficient’’ or complete amounts.
Recommended books, resource materials and teaching aids are specified in the barbering
statutes but similar regulations were repealed by the cosmetology board in 1981.

Barber and cosmetology schools are required to get a certificate showing proper
installation and safety of electrical equipment, plus evidence of compliance with various
building and safety codes and zoning requirements.

Curriculum. The cosmetology curriculum clearly identifies the number of hours
of training required in each major area, as well as the number of theoretical and practical
hours. The barbering regulations do not specify the number of hours in each area or the
number of hours of theory versus practical instruction. In addition, both require instruc-
tion on supplies and equipment; the use of anatomy charts on the neck, face and nails; and
instruction of at least one hour per week in Kentucky cosmetology or barbering law.

Both curriculums similarly require shampooing, anatomy, hygiene, sanitation,
professional history, and ethics. The cosmetology curriculum, as detailed in the regula-
tions, gives extensive treatment to areas such as coloring and waving hair, facial treatment,
and manicuring. These first two practices receive less extensive treatment in the barbers’
curriculum regulations. Manicuring, while mentioned in other barbering regulations, is not
found in their curriculum. The barbers’ curriculum places primary emphasis on hair cutting
and facial shaving skills. The cosmetologists’ curriculum covers hair cutting in the subsec-
tions on “‘hair designing or sculpturing’’ but does not include facial shaving skills as a

covered item in the required curriculum. However, instruction in shaving of hair is required
by KRS 317A.090(2).

Hours of Training

The curriculum for beginning cosmetology students is set at three hundred
hours—one hundred in theory and two hundred in clinical experience. Second and third
year students are required to have five hundred hours of theory and one thousand hours in
clinical classes. Some limited substitutes are allowed, such as manufacturers’ demonstra-
tions and two eight-hour, out-of-school ed ucational programs. The total hours required for
a person to be licensed is eighteen hundred: 450 lecture hours in science and theory, 1,305 in
clinical practice, and 45 hours on Kentuc ky statutes and regulations.

For the student pursuing only a manicurist license, the following curriculum is
specified: one hundred hours of science and theory related to equipment, sanitation,
manicuring techniques, massage, and professional ethics; and two hundred hours of
clinical work in manicuring techniques, massage, repair work, buffing, and artificial nails.

24



The course of study for an apprentice cosmetology instructor is set at one thou-
sand hours, with minimum hours specified in fifteen subject areas, including orientation,
lesson planning and teaching skills.

The barbering regulations specify that students shall receive not less than fifteen
hundred hours in practice work and scientific lectures (i.e., practice and theory). All
students must receive at least one hour of lectures and demonstration each school day and
one hour per week should be devoted to an explanation of the Kentucky barbering statutes.
There are no specific hour requirements attached to the separate sections of the curriculum
as are found with the cosmetologists’ curriculum.

Crossover licensing is becoming an accepted practice in several states. Defini-
tionally, it means that either profession will recognize all or part of the formal training
received in the other profession and consequently make reciprocal licensure more easily at-
tainable. Kentucky does not currently offer crossover licensing in any form to barbers or
cosmetologists; however, the barber board has expressed interest in establishing some level
of reciprocity. A survey of other states shows that barbers who wish to become
cosmetologists may receive credit for 23% to 75% of their formal training in eight states.'
Similarly, 20% to 73% of a cosmetologist’s studies are recognized by the barbering profes-
sion in thirteen states. West Virginia and Ohio are the only border states which allow
crossover licensing, but Virginia has approved the concept and is now negotiating the actual
number of hours for reciprocal licensing.

Admission Standards. Applicants for admission to barber schools are required to
submit proof of having completed high school or its equivalent, while cosmetologists must
show completion of two years of high school or its equivalent. Barber applicants must com-
plete a health certificate, as furnished by the board and signed by a physician, showing the
applicant to be free of any communicable or infectious diseases, including syphilis and
tuberculosis. There is no similar requirement for cosmetologists. Each barber student’s ap-
plication and medical certificate must be mailed to the board ten days following enroll-
ment. Similarly, the cosmetology board requires receipt of the application, plus proof of
education, within ten working days f ollowing a student’s enrollment.

Adbvertising. In the area of school advertising, barber and cosmetology schools’
advertisements cannot:

e deceive, mislead or make false promises to entice students;

e guarantee student work to the public or represent such work as profes-

sional; or

e guarantee future employment to prospective students.
Barbering schools must also advertise what books and equipment are to be supplied by the
student. Barbering schools and cosmetology schools must display a sign in the reception
room and clinic rooms which reads to the effect “‘School of Barbering (or
Cosmetology)— Work Done Exclusively by Students.”’

Fees. Fees charged the public for student work must be posted in the work rooms
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and readable from ten feet. Fees charged must be submitted to the boards and, in the case
of barbers, fees must cover only the costs of materials. Schools must cover only the costs of
materials. Schools may not charge students additional fees for special demonstrations.

Student Regulations. The Board of Cosmetologists has a full page of regulations
governing student behavior, including dress, attendance and professional practice.
Students are expressly forbidden to receive any kind of pay or salary for services rendered
as students. The regulations also spell out various student rights and obligations, as well as
a school’s responsibilities in such areas as reporting to the board a change in a student’s
status and hours accumulated. Credit for hours completed toward graduation are valid for
a five-year period only.

Records. Schools must keep monthly and daily attendance records and detailed
records on practice work performed on patrons. All records must be available to the board
or its employees at all times. Some records must be mailed to the board monthly, some

upon completion of study or upon graduation. The cosmetology board is also to be notified
of all student withdrawals and dismissals.

Summary

The regulations governing the work of the Board of Hairdressers and
Cosmetologists and the Board of Barbering were reviewed and compared in the areas of ad-
ministration, licensing, inspections, sanitation standards, and schools. Although each
board’s regulations contain provisions unique to its profession, the primary impression left
by this analysis was the commonality of these regulations. Except in the area of curriculum,
both sets of regulations could be used interchangeably. Approximately eighty-nine percent
of these regulations were found to be similar in intent, varying only in specific provisions,

such as square footage requirements, number of waste receptacles, and total hours of in-
struction required.

Problem Areas in the Statutes and Regulations

The statutes and regulations are designed to be a set of rules governing the opera-
tion of the barbering and cosmetology professions. Although the intent of various statutory
provisions is not specified, it can be assumed that they should relate to the purpose for
which the regulatory boards were created—to protect the public from harm, deceit and
fraud in the practice of the occupations. The statutes establish certain broad policies related
to this purpese and the regulations attem pt to provide specificity.

Within this framework there were three considerations which served as evaluation
criteria of the barber and cosmetology statutes and regulations:

* Are the regulations and statutes consistent with their purpose and set

at reasonable and justifiable levels?
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* Are there requirements in the statutes and regulations governing the
occupations which are not justifiable?

* Are the statutes and regulations written in clear, definable, and
measurable terms?

Relationship to Purpose

Five areas were judged to lack sufficient justification in terms of protecting the
public. Three of these areas, board composition, educational requirements and fee exemp-
tions, are statutory. One area, school licenses, has both statutory and regulatory provi-
sions. The final area, occupational separation, resides only within the regulations.

Board Composition. The Board of Hairdressers and Cosmetologists is given the
responsibility of ‘‘governing the course and conduct of instruction of,”” among others,
licensed cosmetologists. The cosmetology board primarily represents school and salon
owners and has no members who formally represent the cosmetology practitioner. Besides
the statutory bias in composition, two current members have financial interest in additional
aspects of the profession besides the one they were appointed to formally represent. In con-
trast, the barber has almost exclusive representation by union and non-union practitioners,
to the exclusion of school owners and instructors. This imbalance in each board’s structure
lends itself to a situation where neither the profession nor the public receives adequate
representation.

Educational Requirements. Kentucky, unlike its seven border states, requires a
high school education or its equivalent for a barbering license. Four of our neighbor states
require only an eighth grade education, and those remaining require only two years of high
school. The necessity of this requirement for public protection is suspect. The board does
not seem to have any objective data on which to base this requirement. Based on the re-
quirements of other states, as well as those of the cosmetology profession in Kentucky, a
tenth grade minimum education requirement seems sufficient.

Fee Exemptions: Public vs. Private. There are three fees which are applied only to
schools or students in the private sector. Although all barbering and cosmetology schools
are licensed and inspected by agents of their respective boards, only the private schools are
charged the initial school licensing fee and the annual renewal fee. Similarly, only
cosmetology students attending a private school pay a fee of five dollars to the board upon
enrollment. This fee is to pay for the board’s costs in setting up a file on each student.

Although public schools are exempted from the payment of licensure fees under
KRS 156.010, there is nothing in the statutes exempting their students from board fees. The
effect this exemption has on protecting the public is unclear. The costs associated with issu-
ing and reissuing licenses, inspections, and setting up student files are the same for both
private and public sector licensees. Therefore, these exemptions have the effect of causing

the private sector schools and students to subsidize the licensing costs of public schools and
students.
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School Licenses. According to 201 KAR 12:105, the number of private
cosmetology schools which may operate in a congressional district is limited to eight. Table
7 shows the number of schools licensed by congressional district before and after the 1982
redistricting. The reason given for this regulation is to protect the public against
misrepresentation, deceit and fraud in the teaching of beauty culture. According to
cosmetology board members and the administrator, a limit is needed to maintain high
quality schools. A secondary purpose is to limit the competition between schools, providing
cut-rate services, and private salons, providing full-cost services. A byproduct of this limit,

however, is reduced competition between schools and an increased value for existing school
licenses.

The first rationale—maintaining quality—seems insufficient, given the extensive
regulations regarding courses and methods of instruction, required facilities and equip-
ment, license application requirements, and board oversight authority. If these regulations
cannot ensure quality, limiting the number of schools would seem only to compound the
problem, by reducing the incentives for quality provided by competition. The second ra-
tionale—reducing competition—is not a valid use of regulation. Furthermore, the com-
petitive threat itself may be overrated. By regulation school charges are limited, since only
students can perform the services, and the public must be given notice that the work is being
performed by students for instructional purposes. Therefore, it would seem that safeguards
against intentionally using a school as a cut-rate salon are in effect.

Occupational Separation. Under Kentucky law each occupation can be practiced
only within a facility licensed by that occupation’s board. To have both occupations in the
same building requires two licenses. Furthermore, under the cosmetology regulation, 201
KAR 12:065, Section 5, the occupations must be separated by a soundproof wall and each
section must have a separate entrance. The dual license is more than sufficient as a public
protection device. The wall and entrance requirements do not seem to contribute further to
the protection of the public. Rather, they serve more to protect the traditional approach to
the professions.

Both boards claim the regulation is necessary to adequately perform inspections.
However, according to the comparisons of this study, the inspection requirements, with
minor exceptions, are identical. Therefore, an inspector from either board could inspect
both types of professionals. What is necessary is an agreement between the boards as to
which will perform the inspection of a dual-licensed shop and an authorization for
employees of one board to act on behalf of the other. Since both boards require the
manager to be licensed, the board issuing the manager’s license would appear the most ap-
propriate board to monitor the shop’s compliance. Likewise, all employees, regardless of

license, should be responsible for complying with this same board’s statutes and regula-
tions.
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Equity Between the Regulatory Systems

Both boards provide identical services and serve identical purposes. Despite this,
board members and administrators are compensated for their time at different rates and
members of the two occupations are charged different fees for the same type of license.

Board Compensation. Members of the Board of Cosmetologists receive $50 per
diem for days they meet, give exams or perform inspections or hearings. Members of the
Board of Barbering are compensated only $35 per diem for the same services. The apparent
reason for this discrepancy is the failure of the Board of Barbering to initiate a statutory in-
crease. Similarly, the salaries of the board administrators, although both are set low, are at
unequal levels. The fact that they are set at all by statute is unusual.

Fee Schedules. The Board of Cosmetologists has an initial fee charge which is con-
siderably higher than the fees charged by the Board of Barbering. Licensing in all areas of
barbering would mean an initial cost of $250 for individuals. The cost for licensure in com-
parable areas of cosmetology is $1,222. The difference between renewal fees is slight,
however. If licensed in all major areas (regular practitioner, instructor, shop and school
owner), barbers could incur annual renewal costs of $135, while cosmetologists could pay
$152.

There is no justification for any discrepancy between the fees charged by the
Board of Barbering and the Board of Cosmetologists. The services provided by both boards
to their licensees are essentially identical. The cosmetology board is granted some extended
power by statute but thos~ powers appear to only further specify their authority. As
Chapter 111 points out, the operations of the boards are financed solely by the professions
they regulate. The discrepancy in fees between the professions is the result of the dif-
ferences in expenditures between the boards and is not related to any regulatory difference.

Regulatory Language and Organization

In several places the language used in the regulations is duplicative, unnecessary,
unclear or deals with arcas in which measurement is difficult. A rcorganization and general
rewrite of each set of regulations seems in order, to simplify, clarify, and shorten them.

Immeasurable Standards and Unclear Regulations. There are several places in the
regulations where vague and immeasurable standards are established. For example, the
sanitation standards for shop, salon, and school cleanliness are often vague. ‘‘Spotless™
(201 KAR 14:155, Section 1) and “‘clean and sanitary’’ (201 KAR 12:100, Section 1 and
14:085, Section 2) are highly subjective expressions and lack specificity. Similarly, “‘any
reasonable hour”’ (201 KAR 14:040 and 12:060), ‘‘good moral character and temperate
habits”” (201 KAR 14:060), “‘as frequently as necessary’’ (201 KAR 14:085, Section 3),
“well lighted and ventilated”’ (201 KAR 14:155, Section 5), “‘a sufficient number’’ (201
KAR 12:100, Section 4), ‘“‘thoroughly sterilized’” (201 KAR 12:101, Section 11), and
“‘soundproof’’ (201 KAR 12:065, Section 5) are examples of words and phrases which need
measurable alternatives.
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The syntax and sentence siructure of some regulations are unclear. 201 KAR
12:010, Section 2, is poorly worded: *“ . . . . any premise reported as an illegal practice,”’
should properly be ‘“‘any premise reported as housing or containing an illegal practice.”
Section 3 which follows (and also 201 KAR 14:010, Section 3) contains the wording,
" ... subpoenas for licenses, . . .”” meaning, no doubt, subpoenas for the production of
licenses, since it is not the licenses which are subpoenaed. 201 KAR 14:090, Section 5(21)
says, ‘‘Give suggestions as to how the proper contour can be brought out through the
medium of a haircut . . . The contour being referenced is not identified. 201 KAR
12:020, Section 2, speaks of “ . . . hours from the state board where the hours were obtain-
ed.”” Were the hours obtained from a state board?

Another example of an unclear or immeasurable regulation is 201 KAR 14:090,
which does not specify the hours of instruction required in each subject area in the barber-
ing curriculum. This requirement needs to be standardized in order to ensure that each
school shall be teaching a comparable number of hours in each curriculum area, and,
therefore, that students shall graduate similarly trained and qualified for practice.

Additionally, the definitions of ‘‘haircutting,”” “‘hair styling,”” “‘hair sculptur-
ing,”” and “‘hair designing’’ need to be specifically defined wherever they appear in either
set of regulations, in order to establish concrete comparability between the professional
skills and standards required of each profession.

Finally, the 1982 General Assembly amended the barbering statutes [KRS
317.450(1)] to specify recipracity with other states regarding barbering licenses. However,
unlike the cosmetologists, the barbers do not have any regulatory standards for out-of-state
instructor applicants. The Board of Barbering could issue a regulation on out-of-state in-
structor applicants which would formalize their current unwritten policy. The regulation
could be issued pursuant to KRS 317.440.

Disjointed and Redundant Standards. The organization of the regulations is
usually a function of the statute’s organization. Over the years, as statutes are amended, a
logical sequence in the regulations may be upset. A general rewording and reorganization
of the regulations could, we feel, im prove their clarity and logical sequence.

Many regulations in both sets refer to the applicability of city, county, and state
zoning, building, fire and plumbing laws. It would seem that a consolidation of those
references could be made under one heading in each set.

Another example of a disjointed regulation is 201 KAR 12:031, which is headed
“Posting of License”” and has only one section. That section deals only with issuing a
duplicate license if the original is lost or stolen. However, the ‘“Necessity and Function’’
heading of this section, which supposedly summarizes the regulation, mentions posting but
not reissuing a license. Finally, the sequence of some sections of current regulations is il-
logical. For example, 201 KAR 12:082, Section 6, on brush-up courses, should follow, not
precede, a description of the regular curriculum in Section 7.

Both sets of regulations also contain a fair amount of redundancy. For example,
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in the area of sanitation, each profession has two regulations on sanitation standards (201
KAR 14:085, 14:155, and 12:100, 12:101). The regulations for the cosmetologists apply to
both schools and salons, while one of the barbering regulations applies to both schools and
shops and the other to schools only. Some of the sections within these regulations overlap
and repeat standards stated in the others. Another example of redundancy is 201 KAR
12:010, Section 1, which, for graduates of Kentucky licensed schools, establishes a
minimum period of registration with the cosmetology board prior to taking an appren-
ticeship exam. 201 KAR 12:125, Section 20 (which also overlaps 201 KAR 12:110, Section
12) guarantees the same results. The reader is thus forced to make comparisons between
two regulations in order to find all applicable standards for a particular subject area. This is
unnecessarily confusing.

Unnecessary Language. Some regulations seem unnecessary or wordy. For exam-
ple, 201 KAR 12:025 states that applicants failing the state cosmetology board examination
“may complete a further course of study . . . on the subjects failed.”” Such students must
submit a ‘“‘re-enrollment application’’ with the board and ‘‘a certification of additional
hours cocmpleted . . . .”’ This is confusing. If the intent is to make sure the board has a
record of all hours completed by a student in a licensed school, then that should be the
focus of the regulation. The language *‘ . . . may complete a further course of study . . .”
is superfluous. If the board wants to require additional study, then it should say so.

A further example of unnecessary language is in 201 KAR 12:040, regarding the
ratio of apprentices to cosmetologists in salons. Subsection (2) of Section 1 of that regula-
tion could be shortened by simply requiring a one-to-one ratio of apprentices to
cosmetologists in salons with more than four apprentices. This change would eliminate
thirty-two lines in the regulations.

Conclusions

The discussion in this chapter has centered on a comparison of the statutory and
regulatory provisions governing the barbering and cosmetology professions. The fact that
eighty-nine percent of the regulations and eighty-two percent of the statutes governing
cosmetologists closely mirror the barbering laws illustrates that these professions are more
similar than different. Except for the fee schedule and aspects of the curriculum re-
quirements, the statutes and regulations are virtually interchangeable.

The rationale for any regulation should have its basis in the statutes. The purpose
of a regulation is to give additional form, within the boundaries of legislative intent, to its
statutory base. Generally the rationale for the barbering and cosmetology regulations are
appropriately found in their respective statutes and, with few exceptions, the regulations
logically flow from the law. However, problem areas do exist in the statutory and
regulatory requirements.
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Several areas of the statutes and regulations appear questionable, given the pur-
pose of the boards—to protect the public from harm, deceit or fraud. First, the statutory
and actual membership of the boards does not seem to reflect a concern for broad represen-
tation in the regulation of the professions. Furthermore, limitations on the number of
private schools, the requirement for a wall between cosmetologists and barbers, and the ex-
emption of public schools and students from fees appear to have only a superficial connec-
tion to protecting the public.

Another questionable area is that of age and education requirements for entrance
to the occupations. These requirements are statutorily established upon the advice of the
boards. In most cases these requirements have little objective data to support them. Certain
levels, however, seem to have common acceptance, as is evidenced by requirements in other
states. This is especially true of educational and age requirements. Caution must be exercis-
ed in setting these requirements, since they necessarily restrict entrance into the occupa-
tions. The cosmetology board has reduced education requirements this past legislative ses-
sion.

Although both boards are authorized to, and do, perform identical functions,
discrepancies exist both in the per diem reimbursement to board members and the fees
charged the professions. Cosmetology board members receive $50 per diem, while barber-
ing board members, receive only $35. The median per diem paid other board members in
Kentucky is $50. The cosmetology board has higher fees and more types of fees than the
barbering board and bcar's of many surrounding states. These fee schedule differences
result from the fact that the funding for board operations and fees is determined by the
operating expenses of the boards.

Finally, on the user level, both sets of regulations have problems of organization,
clarity and measurability. These regulations should be simplified and clarified. Further-
more, in many areas the regulatory requirements are vaguc and immeasurable, resulting in
highly subjective standards for enforcement.

Arguments were made at the September 7 meeting of the Program Review and In-
vestigations Committee against adding instructors and school owners to the board. It was
the feeling of the barber board chairman that school representatives may be biased if ad-
ministering an exam to a former student. The original recommendation called for both
boards to be composed of:

¢ one salon owner who has no financial interest in a school:

* one practitioner who has no other financial interest in the profession;

* one school owner who has no financial interest in a shop/salon;

* one school instructor who has no other financial interest in the profes-

sion; and

® one citizen-at-large.

Recommendations | and 2 now reflect the compromise reached during the
meeting between the Committee and the board members.
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Recommendations

I. The General Assembly should amend KRS 317A.030 to require that the Board
of Hairdressers and Cosmetologists be composed of:

(1) one salon operator;

(2) two practitioners;

(3) one school representative (owner or instructor); and

(4) one citizen-at-large

2. The General Assembly should amend KRS 317.430 to require that the Board
of Barbering be composed of:

(1) two shop owners, who may be practitioners, with no financial in-

terest in a school;

(2) one practitioner with no other interest in the profession;

(3) one KBA member; and

(4) one citizen-at-large with no interestin the profession.

3. The General Assembly should amend KRS 317.430(9) to increase the per diem
payment to members of the Board of Barbering from $35 per day to $50 per day, in order to
bring this fee in line with those of the Board of Cosmetologists and other state boards. Fur-
thermore, the statutory references in KRS Chapters 317 and 317A regarding ad-
ministrators’ salaries should be repealed.

4. Fees for licensure should apply to public and private schools and students.
Therefore, the General Assembly should repeal KRS 317A.150 and amend KRS 156.010(7)
to allow licensure of, and a licensure fee for, public schools of barbering and cosmetology.
Furthermore, the Board of Cosmetologists should begin applying the statutory fee re-
quirecments uniformly to the private and public students.

5. The Board of Cosmetologists should repeal the current regulation (201 KAR
12:105) restricting the number of private schools which may operate in the state.

6. The Board of Barbering and the Board of Cosmetologists should repeal their
current regulations and reissue a revised set which is:

* worded in measurable or objective terms;

e free of confusing, ambiguous, and unnecessary sections or language;,

e reorganized to eliminate misleading titles and the placement of diverse

regulatory requirements under a single subject area; and

e a consolidation of related requirements into single or adjacent sec-

tions.

Several other recommendations were made in the report but were rejected by the
Committee for various reasons.

The first reccommendation pertained to combining the receipts of the two boards
into one account and equalizing the fees charged by each board. The recommendation read:
The General Assembly should create a new section of KRS Chapter 317
and KRS Chapter 317A to equalize the licensing and examination
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charges for barbers and cosmetologists and should change the present

funding method of the boards to facilitate this. Receipts for the boards

should be credited to one account and appropriated to the boards ac-

cording to need. The combined budgets of the boards should be limited

to their combined estimated receipts.

Committee members also rejected a recommendation which would have lowered
the educational requirement for barbers to completion of the tenth grade. That recommen-
dation read:

The General Assembly should amend KRS 317.450(2) to lower the

minimum education requirement for barbering from a high school

degree or its equivalent to tenth grade or its equivalent.

Finally, pertinent to this chapter, the Committee rejected a recommendation
which called for a repeal of the regulation which disallowed barbers and cosmetologists
from practicing in common areas of shops properly licensed by both professions. Research
showed that this was an acceptable practice in three of the seven surrounding states. A
number of board members and professionals in the audience opposed the recommendation,
citing protection of the public from deceit and fraud as the primary purpose of the regula-
tion. The recommendation reads as follows:

The Board of Cosmetologists should repeal 201 KAR 12:065, requiring

separation of the occupations, and allow barbers and cosmetologists to

practice in cc i ~n areas of shops properly licensed by both profes-

sio