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AN ACT relating to pharmacy health benefit management.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 3 of this Act, unless the context requires otherwise:

(1)
"Contracted pharmacy" or "pharmacy" means a pharmacy participating in the network of a pharmacy benefit manager through a direct contract or through a contract with a pharmacy services administration organization or group purchasing organization;

(2)
"Generic exclusivity period" means the period designated by the Food and Drug Administration following a successful challenge of an existing patent for an innovator drug during which a subsequent manufacturer of a pharmaceutically and therapeutically equivalent version of the innovator drug may market the pharmaceutically and therapeutically version without competition from other multiple source drug manufacturers;

(3)
"Maximum allowable cost" means:

(a)
A maximum reimbursement amount for a group of therapeutically and pharmaceutically equivalent multiple source drugs that are listed in the most recent edition of the Approved Drug Products with Therapeutic Equivalence Evaluations published by the Food and Drug Administration and for which there are no less than three (3) nationally available equivalent drug products; or

(b)
Any similar reimbursement amount that is used by a pharmacy benefit manager to reimburse pharmacies for multiple source drugs;

(4)
"Multiple source drug" means a drug for which there are three (3) or more drug products that are:

(a)
Rated by the Food and Drug Administration as therapeutically equivalent or bioequivalent;

(b)
Determined by the Food and Drug Administration to be pharmaceutically equivalent or bioequivalent; and

(c)
Sold or marketed in the United States during the same calendar quarter;

(5)
"Nationally available" means a product that is available for purchase in package sizes commonly purchased by retail pharmacies or chain-operated warehouses in sufficient supply from national pharmaceutical wholesalers and is not obsolete or temporarily unavailable;

(6)
"Obsolete" means a product that may be listed in national drug pricing compendia but is no longer actively marketed by the product manufacturer or labeler;

(7)
"Pharmacy benefit manager" means an entity that contracts with third party pharmacies on behalf of a health benefit plan, state agency, insurer, managed care organization, or other third party payor to provide pharmacy health benefit services or administration; and

(8)
"Temporarily unavailable" means a product that is experiencing short-term supply interruptions, and only an inconsistent or intermittent supply is available in the current market.

SECTION 2.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Prior to the expiration of any generic exclusivity period, a pharmacy benefit manager shall not use maximum allowable cost as a basis for reimbursement to a pharmacy for a multiple source drug.

(2)
A pharmacy benefit manager may use maximum allowable cost as a basis for reimbursement to a pharmacy for a drug if there are at least three (3) or more therapeutically equivalent multiple source drugs that have been coded as A by the Food and Drug Administration available at a significant cost difference.

(3)
The maximum allowable cost shall be determined using comparable and current data on drug prices obtained from multiple nationally recognized, comprehensive data sources including wholesalers, drug file vendors, and pharmaceutical manufacturers for drugs that are nationally available and readily available for purchase locally by multiple pharmacies in the state.

(4)
For every drug for which the pharmacy benefit manager uses maximum allowable cost to reimburse a contracted pharmacy, the pharmacy benefit manager shall:

(a)
Include in the contract with the pharmacy information identifying the national drug pricing compendia used to obtain the drug price data and the methodology used to calculate the maximum allowable cost;

(b)
Notify the contracted pharmacy at least thirty (30) days prior to the initial implementation of a maximum allowable cost for a specific drug;

(c)
Notify the contracted pharmacy at least thirty (30) days prior to the discontinuation of a maximum allowable cost for a specific drug;

(d)
Review and make necessary adjustments to the maximum allowable cost at least once per week and notify the contracted pharmacy of all adjustments within three (3) business days of the adjustment;

(e)
Provide a process for the contracted pharmacy to appeal the maximum allowable cost:

1.
The right to appeal shall be limited to sixty (60) days following the initial claim;

2.
The appeal shall be investigated and resolved within seven (7) days business days;

3.
If the appeal is denied, the pharmacy benefit manager shall provide the reason for the denial and notify the contracted pharmacy where the drug product may be purchased at a price at or below the maximum allowable cost;

4.
The pharmacy benefit manager shall allow for payment adjustments to a pharmacy retroactively to the date of the claim if it is determined that the maximum allowable cost has been applied incorrectly; and

5.
When the change in maximum allowable cost for an adjusted cost rate becomes effective, the pharmacy shall be informed that the payment claim may be submitted for payment again at the adjusted cost rate; and

(f)
Include in the contract with a contracted pharmacy a process to provide a weekly update to the  pharmacy product pricing files used to reimburse the pharmacy.

SECTION 3.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A pharmacy benefit manager shall provide a contractual commitment to a contracted pharmacy to deliver a specific average reimbursement rate for multiple source drugs.

(2)
The average reimbursement rate for multiple source drugs shall:

(a)
Be calculated using the actual amount paid to the pharmacy, excluding the dispensing fee;

(b)
Not be calculated solely in accordance with the amount allowed by the plan; and

(c)
Include all multiple source drugs dispensed, regardless of whether the drugs are subject to maximum allowable cost pricing.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

A managed care organization that provides Medicaid benefits pursuant to this chapter shall make a list of the maximum allowable cost available to a contracted pharmacy in a format that is readily usable to the contracted pharmacy. As used in this section, the terms "maximum allowable cost" and "contracted pharmacy" have the same meaning as in Section 1 of this Act.
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